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Court of Appeals of the District of Columbia 


No. 4134. 

Merchants Bank & Trust Co., Appellant, 

vs. 

Edward A. Campbell et al. 


a Supreme Court of the District of Columbia. 

At Law. 


No. 67435. 

Edward A. Campbell and Ethel D. Hearn, Co-partners, Trading 
under the Firm Name and Style of E. A. Campbell and Com¬ 
pany, Plaintiffs, 


vs. 

Merchants Bank & Trust Company, a Corporation, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafer mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed March 2, 1923. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 67435. 

Edward A. Campbell and Ethel D. Hearn, Co-partners, Trading 
under the Firm Name and Style of E. A. Campbell and Com¬ 
pany, Plaintiffs, 


vs. 

Merchants Bank & Trust Company, a Corporation, Defendant. 

Edward A. Campbell and Ethel D. Hearn, co-partners, trading 
under the firm name and style of E. A. Campbell and Company, 
1—4134a 
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dm 

Plaintiffs, by Clagett & Thomas, James Thomas and Lucius Q. C. 
Lamar, their Attorneys, sue the Merchants Bank & Trust Company, 
a Corporation, Defendant: 

For money payable bv the Defendant to the Plaintiffs. 

1. For goods bargained and sold by the Plaintiffs to the Defendant. 

2. And for goods, sold and delivered by the Plaintiffs to the De¬ 
fendant. 

3. And for money loaned by the Plaintiffs to the Defendant. 

4. And for money paid by the Plaintiffs for the Defendant at its 
request. 

5. And for money received by the Defendant for the use of the 
Plaintiffs. 

6. And for work done and materials provided by the Plaintiffs for 
the Defendant at its request. 

7. And for money found to be due from the Defendant to the 
Plaintiffs on accounts stated between them. 

8. And for interest upon moneys due and owing from the 

2 Defendant to the Plaintiffs, and for the forbearance of inter¬ 
est by the Plaintiffs at the Defendant’s request of moneys due 

and owing them by the Plaintiffs. 

9. And for that, whereas, heretofore to wit, on the nineteenth day 
of October, in the year nineteen hundred and twenty two, the De- 

/ _ _ %j 

fendant and the Plaintiffs mutually agreed that the Plaintiffs should 
serve the Defendant in the capacity of Accountants and Agents, and 
the Defendant thereupon employed the Plaintiffs to enter upon the 
preparation of, and to pursue to completion, an examination and 
audit of the books, papers, records and accounts of one Edward W. 
Hyde, Jr., William H. Baxter and Catherine E. Hyde, co-partners, 
trading under the firm name and style of Hyde & Baxter, who at 
that time were largely indebted unto the said Defendant; and upon 
completion of their said examination and audit of said books, papers, 
records and accounts of said co-partnership of Hyde & Baxter, to 
render an account and written statement thereof, and a written report 
of the assets and liabilities of said co-partnership in such form as to 
give to the said Defendant a full knowledge, so far as the same could 
be obtained by the Plaintiffs, of the financial condition and worth of 
the said co-partnership of Hyde & Baxter, and thereafter to render 
such services to said Defendant as its representative and in an ad¬ 
visory capacity as the said Defendant should require of the said 
Plaintiffs; that thereafter, but heretofore, to wit, on the twentieth 
day of October, in the year nineteen hundred and twenty-two, with 
the assent of the said Edward W. Hyde, Jr., William H. Baxter 

3 and Catherine E. Hyde, co-partners, trading as Hyde & Baxter, 
as aforesaid, in pursuance of the employment of the Plaintiffs 

by the Defendant as aforesaid, and at the special request and direc¬ 
tion of the Defendant, the Plaintiff's, their agents and servants there¬ 
upon entered upon and conducted an examination and audit of the 
books, records, papers and accounts of said co-partnership of Hyde 
& Baxter, preparing therefrom, and rendering on the eighteenth dav 
of November, in the year nineteen hundred and twenty-two, a report 
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of their, the Plaintiffs, their agents and servants, said examination 
and a written statement of account of the assets and liabilities of 
said co-partnership of Hyde & Baxter, comprising and including a 
general balance sheet as of November tenth nineteen hundred and 
twenty two, showing the assets and liabilities of said co-partnership, 
a schedule of equipment of the property of the same, with its amount, 
unit book value and the depreciation applicable thereto, and the place 
of its then location, with such other descriptive comments as might 
be pertinent thereto, and whether hypothecated as* security for the 
repayment of any moneys and a schedule of the notes payable of 
said co-partnership as of said date, with the date of each note, the 
payee, maturity amount, and whether the same was secured or other¬ 
wise, and a schedule of accounts payable of said co-partnership as of 
said date, with the name of each payee, and the amount of said ac¬ 
count and the date the same became due, and a summary of the un¬ 
completed contracts and operations of said co-partnership, known as 
Project No. two hundred and forty five (#245) in .Tones 

4 County, State of North Carolina; Project No. one hundred and 
thirty (#130) in Prince William County, State of Virginia ; 

Project No. seven hundred and eighty two (#782) in Wilkes County, 
State of North Carolina; contract for construction of Pee Dee River 
Bridge in Florence County. State of South Carolina, and contract for 
the construction of Bull Frog River Bridges in Hillsboro County, 
State of Florida, including in said summary of uncompleted con¬ 
tracts aforesaid a segregation and account of the moneys previously 
expended by said co-partnership of Hyde & Baxter, as of said date, 
for labor and supervision of work and sub-contractor’s services, and 
travelling expenses applicable to each contract, and the cost of each 
contract prior to the records then in existence, and contracts for in¬ 
surance carried on each, and field office expense, and commissary ex¬ 
pense, and cost of materials and supplies, and repairs to equipment, 
and to the provision made for the depreciation of equipment, to¬ 
gether with, on each contract project aforementioned, a financial and 
statistical synopsis of the same, and the preparation of a financial 
plan for the future operations of said co-partnership of Hyde & 
Baxter, and, thereupon, the Defendant directed the Plaintiffs to act 
as their representative, and to communicate with each creditor of 
said co-partnership of Hyde & Baxter, under the supervision of the 
Defendant, and as the agent of said Defendant, to supervise all ex¬ 
penditures of said co-partnership and check the same; to collect all 
inonevs accruing to the same from anv of the aforementioned 

5 contracts and deposit the same with the Defendant, subject to 
the joint order of the Plaintiffs and said co-partnership of 

Hyde & Baxter, and to prepare and render such other and further 
reports, statements and accounts as might be requested of them by the 
Defendant, of the operation, financial condition and statement of 
their affairs; and generally to use their best efforts to protect the in¬ 
terest of the Defendant, and to collect and realize for the Defendant 
the moneys owing to it by said co-partnership of Hyde & Baxter; all 
of which said services were rendered by the Plaintiffs to the Defend¬ 
ant until the termination of their said employment on the twenty- 
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sixth day of January, in the year nineteen hundred and twenty three; 
that for the Plaintiffs’ services aforesaid the Defendant promised to 
pay unto them the reasonable value thereof, and although the Plain¬ 
tiffs have demanded payment thereof and therefor, the Defendant 
has never paid them anything for their services. 

10. And for that heretofore, to wit, on the nineteenth day of 
October, in the year nineteen hundred and twenty two, a certain co- 
partnership, called and known as Hyde & Baxter, composed of 
Edward W. Hyde, Jr., William H. Baxter and Catherine E. Hyde, 
were largely indebted unto the Defendant, and the Defendant, bv 
its duly authorized agents and servants, to wit, Peter A. Drury and 
Ezra Gould, with the assent of said co-partners, employed the 
Plaintiffs to make an examination and investigation of the books, 
records, papers and accounts of the said Hyde & Baxter, and to ascer¬ 
tain the assets and liabilities of said partnership, and whether they 
were solvent or insolvent, and to submit unto said partnership and 

unto the Defendant a written report of the Plaintiffs’ said in- 

6 vestigation and examination as aforesaid, for which the De¬ 
fendant promised to pay unto the Plaintiffs the reasonable 

value of their services and those of their agents and servants; and, 
thereafter to wit, on the twentieth day of October, in the year nine¬ 
teen hundred and twenty two, the Plaintiffs, their agents and ser¬ 
vants, in pursuance of their said employment, for the purposes 
aforesaid, and at the special instance and request of the said De¬ 
fendant, its agents and servants, commenced an examination of the 
books, papers, records and accounts of the said Edward W. Hyde, Jr., 
Charles W. Baxter and Catherine E. Hyde, co-partners, trading 
under the firm name and style of Hvde & Baxter, and rendered an 
account and report of their examination thereof, and a statement of 
the assets and liabilities of said firm, and performed in all respects 
the duties, and rendered the services, required of them by the De¬ 
fendant; that the employment of the Plaintiffs by the Defendant 
ceased on the twentv-sixth day of January, in the year nineteen 
hundred and twenty three, and although the Plaintiffs have de¬ 
manded of the Defendant compensation for their services so rendered, 
the Defendant has refused to pay them any money therefor. 

11. And for that heretofore, to wit, on the tenth day of November, 
in the year nineteen hundred and twenty two, the Defendant, bv 
its authorized agents and servants, to wit, Peter A. Drnrv and Ezra 
Gould, and the Plaintiffs, mutually agreed that the Plaintiffs should 
serve the Defendant as accountants and as the agent of the Defend¬ 
ant in the business relations and dealings of the Defendant, with Ed¬ 
ward W. Hyde. Jr., William H. Baxter and Catherine E.Hyde, 

7 co-partners, trading under the firm nafne and style of Plvde <fc 
Baxter; and with the assent of said co-partners, to communi¬ 
cate with each creditor of the same; to prepare and render unto said 
Defendant such reports and statements of account of the financial 
condition and affairs of said co-partnershin as should he requested of 
them from time to time; to supervise all disbursements and expendi¬ 
tures bv said partnership in the conduct of their partnership business 
and affairs; to collect all moneys due and owing said co-partnership, 
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and to receive all moneys paid to them; to deposit the same with the 
Defendant, and to use .their, the Plaintiffs, best efforts to collect, for 
account of the Defendant, the moneys due and owing to it by said 
co-partnership of Hyde & Baxter, and the partners thereof, and to 
otherwise exercise such powers of supervision and control of the 
affairs of the said Hyde & Baxter as the Plaintiffs might deem ex¬ 
pedient for the protection of said Defendant; all of w’hich services 
were rendered by the Plaintiffs to the Defendant until the termina¬ 
tion of their employment, to w T it, on the twenty-sixth day of January, 
in the year nineteen hundred and twenty three, and the Defendant 
agreed to pay the Plaintiffs, as compensation for their said services 
so rendered, the reasonable value thereof, and although the Plain¬ 
tiffs have demanded of the Defendant the payment to them for their 
said services, the Defendant has never paid them and refuses to pay 
them anything therefor. 

8 And the Plaintiffs claim Ten Thousand Dollars ($10,- 

000 . 00 ). 


JAMES THOMAS, 
CLAGETT & THOMAS, 
LUCIUS Q. C. LAMAR, 

Attorneys for Plaintiffs. 


Affidavit of Merit. 

* * * * * * * 

Edward A. Campbell, being first duly sw T orn, deposes and says, 
that he is one of the partners of the above named co-partnership, 
and the duly authorized agent for the purpose of this affidavit; that 
the said Plaintiffs have good cause of action against the above named 
Defendant as follow’s: 

That the Defendant employed the Plaintiffs as accountants on the 
nineteenth day of October, in the year nineteen hundred and twenty 
two, to prepare and submit unto them an audit of the books, papers 
and accounts of one Edward W. Hyde, Jr., Charles W. Baxter and 
Catherine E. Hyde, trading as Hyde & Baxter, and engaged in the 
business of general contractors; that the Plaintiffs thereupon entered 
into the preparation of said audit on the twentieth day of October, 
in the year nineteen hundred and twenty-tw’o, and submitted in 
great detail their audit, made as of the tenth day of November in 
the year nineteen hundred and twenty-two on the eighteenth day 
of November, nineteen hundred and twentv-two. 

That thereupon the said Defendant authorized and directed the 
Plaintiffs to prepare certain supplementary and other audits and re¬ 
ports, and employed the Plaintiffs in the general capacity of 
0 agents of the Defendant, in an effort to collect on its behalf 
a large sum of money then owing from said partnership of 
Hyde <fc Baxter to the Defendant, and to prepare a budget and 
financial plan whereby said partnership might continue to operate 
and avoid the institution of bankruptcy or other proceedings against 
it by creditors or others; to communicate w’ith Bonding Companies, 
sureties on the bonds of said partnership and the members thereof, 
and all creditors of said partnership; to collect all moneys due and 
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owing to said partnership and deposit them with the Defendant; to 
supervise and govern all expenditures of sayl partnership and the 
members thereof in the prosecution of the partnership affairs and 
engagements, and to act in a general supervisory capacity for the 
same, under the direction of said Defendant; and the Plaintiff's 
generally to use their best efforts to save harmless the Defendant, 
from any loss on the indebtedness of said co-partnership to it. 

That the Plaintiffs did, all and singular, the things required of 
them bv said Defendant; that the reasonable value of said services so 
performed as aforesaid is the sum of Five Thousand Seven Hundred 
and fifty Dollars ($5,750.00), as will more particularly appear from 
the Particulars of Demand hereto attached and made a part hereof; 
that the Defendant has failed and refused, and still fails and refuses 
to pay said sum due and owing said Plaintiff's, although often re¬ 
quested so to do; that there is now justly due and owing to said 
Plaintiffs the said sum of Five Thousand Seven Hundred and fifty 
Dollars ($5,750.00), with interest from the sixteenth day of 
February, nineteen hundred and twentv-three, exclusive of all set- 

t ’ %j 

offs and just grounds of defense besides cost. 

EDWARD A. CAMPBELL. 


10 Subscribed and sworn to before me this 1st day of March 

nineteen hundred and twentv-three. 

[seal.] GEORGE M. MONTROSS, 

Notary Public. 

My Commission expires June 15, 1926. 


Particulars of Demand. 


Merchants Bank & Trust Company to E. A. Campbell & Company. 

For professional services rendered in re— 

Audit as of November 10, 1922—Special reports on 
Audit, Financing services (to date), Correspondence 

with creditors, etc. $5,000.00 

Audit 11/10/22 to 11/30/22—Recording and supervis¬ 
ing accounting December, 1922, transactions, Prep¬ 
aration of special schedules of liabilities as of December 
31, 1922, Services of special accountant on location, 

Cost of special reports and telephone services, etc. 750.00 
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Pleas. 


$5,750.00 


P'iled March 23, 1923. 

******* 

1. Comes now the defendant, and for a plea to the declaration 
filed herein and each and every count thereof, says it did not under- 
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take and promise as is in said declaration and each count thereof 
alleged. 

2. And for a second and further plea to said declaration and each 
count thereof, the defendant says it is not indebted to the plaintiffs 
as is in said declaration and each count thereof alleged. 

ELLIS, HARRISON, FERGUSON & ELLIS, 

Attorneys for Defendant. 

Affidavit of Defense. 

******* 

District of Columbia, To wit: 

Ezra Gould, being first duly sworn, deposes and says that at the 
time of the transactions mentioned in the declaration and affidavit of 
merit filed in this cause he was the Vice-President of the Merchants 
Bank & Trust Company, the defendant in this cause, and makes this 
affidavit as the agent of said defendant, having a knowledge of the 
facts out of which this suit arises. 

This affiant says that the defendant is not indebted to the plaintiff 
in the sum claimed in said declaration, or in any other sum whatso¬ 
ever, for the following reasons: 

That in the month of October, 1922, Edward \V. Hyde, William 
H. Baxter, and Catherine E. Hyde, trading as Hyde & Baxter, 
12 were customers of the defendant Bank, and were indebted to 
said Bank on account of certain loans theretofore made by it; 
that in the month of October the said Hyde <fc Baxter applied to said 
defendant Bank for further and additional loans, which said loans 
said Bank refused to make unless and until the said Hyde & Baxter 
would agree to have their books audited in order that said Bank 
could form an intelligent opinion as to the financial condition of said 
partnership, and so advised them; that the said Hyde & Baxter there¬ 
upon agreed to have made a full and complete audit of its hooks and 
affairs, said audit to be made by an auditor satisfactory to said Bank, 
and requested the Bank to suggest the name of some auditor who 
would be satisfactory to it. 

That theretofore the plaintiff, E. A. Campbell, had requested this 
affiant on a number of occasions to obtain employment for him as 
auditor on such occasions and when this affiant was able to do so, 
and it was because of this fact and because he was advised that the 
said E. A. Campbell was an experienced and capable auditor that he 
suggested his name to said Hyde & Baxter, and they agreed to em¬ 
ploy him to make said audit. Thereafter this affiant communicated 
with said E. A. Campbell and told him that there was a probability 
that he could procure for him the employment by Hyde & Baxter 
to make said audit. Shortly thereafter the said Camubell came to 
the office of this affiant in the banking house of said defendant and 
conferred with him about said employment. At said conference this 
defendant referred the said Campbell to the said Hyde & Baxter, 
and did not in any way agree to employ him on the nart of said 
Bank or to make an audit of the books of said Hvde & Baxter 
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13 at the expense of said Bank, but on the contrary it was dis¬ 
tinctly understood between the said Campbell and this affi¬ 
ant that such employment was to be by Hyde & Baxter and pay¬ 
ment for his services in connection therewith was to be made by 
said Hyde & Baxter. Thereafter the said Campbell took the matter 
of said employment up with the said partnership of Hyde & Baxter 
and proceeded to make an audit of their books. 

Affiant further says that all the services rendered by said Camp¬ 
bell and his assistants in connection with the transactions between 
the said Hyde & Baxter and the defendant Trust Company, and as 
set forth in the declaration and affidavit of defense, were rendered 
as the employes of said Hyde & Baxter, and neither this affiant nor 
anybody authorized to act for said Trust Company has at any time 
employed the said plaintiffs to render any sendees in connection 
with any of said transactions, nor has this affiant nor anybody au¬ 
thorized by said Trust Company ever at any time agreed to pay said 
Campbell for such sendees. 

Affiant further says that the said plaintiffs at no time demanded 
of the said defendant any compensation for the work performed by 
them on account of said transactions until after the partnership of 
Hyde & Baxter were adjudged bankrupts, but on the contrary they 
were always looking to said Hyde & Baxter for compensation for 
their services rendered. 

Affiant further says that any requests which were made of said 
plaintiffs for the preparation of schedules or reports, or for any 
other services which they might have rendered, were made to them 
as employes of said Hyde & Baxter and as a condition to 

14 the extension of further credits to said Hyde & Baxter. 

EZRA GOULD. 

Subscribed and sworn to before me, this 22 day of March, 1923. 
[seal.] HARRY J. DONOGHUE, 

Notary Public, D. C .. 

Joinder of Issue. 

Filed March 27, 1923. 

******* 

The plaintiff joins issue on the defendant’s pleas. 

JAMES THOMAS, 

LUCIUS Q. C. LAMAR, 

Attorneys for Plaintiff. 

Note of Issue. 

The title of this action, is as stated in the above capitation. The 
names of the attorneys for plaintiff are: James Thomas and Lucius 
Q. C. Lamar. The names of the attorneys for the defendant are: 
Ellis, Ferguson, Harrison & Ellis. 

JAMES THOMAS, 

LUCIUS Q. C. LAMAR, 

Attorneys for Plaintiff. 
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Notice of Trial. 

To the Messrs. Ellis, Harrison, Ferguson & Ellis, attorneys for de¬ 
fendant : 

Please take notice that the issue joined in this cause will 
15 be tried at the next term of the Court. 

JAMES THOMAS, 

LUCIUS Q. C. LAMAR, 

Attorneys for Plaintiff. 

Service of copy admitted this 26 day of March, 1923. 

ELLIS, HARRISON, FERGUSON & ELLIS, 
By LEON ROBBIN. 

Additional Plea. 


Filed October 31, 1923. 

***** * * 

Comes now the defendant and bv leave of Court first had and re- 
ceived files this its third and additional plea to the declaration filed 
herein and says: 

Third. And for a third and further plea to said declaration and 
each count thereof tho defendant says that the plaintiffs ought not 
tu have or maintain their action because, it says, the plaintiffs have 
brought said action to charge the defendant for the debt of a part¬ 
nership known as Hyde and Baxter, and there is no agreement in 
writing containing the promise of this defendant, as alleged in said 
declaration and both counts thereof, to answer for the said debt 
of the said Hyde and Baxter, or any memorandum or note thereof 
signed by this defendant or any other person by it thereunto law¬ 
fully authorized; and the defendant accordingly hereby specially 
pleads as against this action the benefit of the statute of frauds in 
force in the District of Columbia. 

ELLIS, HARRISON, FERGUSON & ELLIS, 

Attorneys for Defendant. 


16 Service of a copy hereof accepted this 30th day of October, 

1923. 

LUCIUS Q. C. LAMAR, 

Attorney for Plaintiffs. 

O. K. 

L. Q. C. LAMAR, 

Atty. Plaintiff. 

(Endorsed.) 

Leave is hereby, this 31st day of October, 1923, given the defend¬ 
ant to file the within plea on consent in open Court. 

WALTER I. McCOY, 

Justice. 


2' 1 134a 
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Memoranda. 

October 31, 1923.—Jury sworn and respited from day to day. 
November b, 1923.—Verdict for plaintiff for $4,500.00. 
November 10, 1923.—Motion for new trial, notice, and acknowl¬ 
edgment of service filed. 

17 Supreme Court of the District of Columbia. 

Friday, November 10th, 1923. 

Session resumed pursuant to adjournment, Hon. Walter 1. McCoy, 
Chief Justice, presiding. 


Come now the parties hereto by their respective attorneys of record 
and thereupon the motion for a new trial tiled herein is argued and 
submitted to the court, and being considered is hereby overruled 
and judgment on verdict is ordered. Wherefore, it is considered 
that plaintiff recover herein of defendant, the sum of Forty-five 
Hundred Dollars ($4,500.00), with interest thereon from this date, 
together with costs of suit to be taxed by the clerk and have execu¬ 
tion thereof. 

From the foregoing judgment, the defendant by its attorneys of 
record, in open court, notes an appeal to the Court of Appeals; 
w hereupon, the maximum of an undertaking to operate as a super¬ 
sedeas, is hereby fixed in the sum of Five Thousand Dollars. 


Memoranda. 


December G, 1923.—Supersedeas Bond approved and filed. 
January 2, 1924.—Time to submit Bill of Exceptions extended 
to and including January 11, 1924. 

January 11, 1924.—Bill of Exceptions submitted. 


18 


* 


Assignment of Errors. 

Filed March 7, 1924. 

* * * * * 


* 


At the trial of this cause the Court erred: 

1. In allowing the witness Campbell to testify over the objection 
of the defendant that the plaintiffs’ report was addressed to Hyde 
& Baxter instead of to the defendant, pursuant to a general custom 
among accountants to address reports to the person whose hooks are 
being audited, notwithstanding their employment by some one else; 
and in testifying that there was such a general custom to that effect. 

2. In allowing the witness Campbell to testify at whose suggestion 
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the plaintiffs’ bill of January 10th, 1023 was addressed to Hyde & 
Baxter, and in testifying that it was so addressed pursuant to a 
general custom among accountants to render bills to the concern 
whose business was being investigated, even though the employment 
was at the request of some one else; and in testifying that there 
was such a custom among accountants. 

3. In refusing defendant’s instruction No. 1. 

4. In refusing defendant’s instruction No. 2. 

5. In refusing defendant’s instruction No. 4. 

6. In refusing defendant’s instruction No. 5. 

7. In refusing defendant’s instruction No. 6. 

8. In refusing defendant’s instruction No. 8. 

9. In refusing defendant’s instruction No. 9. 

ELLIS, HARRISON, FERGUSON & ELLIS. 

Attorneys for Defendant. 

Service of copy accepted this 6th day of March, 1924. 

L. Q. C. LAMAR, 

A tty. for Plaintiff. 

19 Supreme Court of the District of Columbia. 

Friday, March 7th, 1924. 

Session resumed pursuant to adjournment, Hon. Walter I. McCoy, 
Chief Justice, presiding. 

****** * 

The Court having this day signed the hill of exceptions taken 
at the trial of this cause, and heretofore submitted, as of the time 
of the noting thereof, now hereby orders the same made of record 
nunc pro tunc. 


Designation of Record. 

Filed March 7, 1924. 

******* 

The Clerk will please include in the transcript of the record on 
appeal in this case, the following papers: 

1. Declaration (in full). 

2. Pleas (in full). 

3. Joinder of issue, note of issue and notice of trial (in full). 

4. Additional plea (in full, with leave to file). 

5. Jury sworn (memorandum). 

6. Verdict for plaintiff (memorandum). 

7. Motion for new trial (memorandum). 

8. Order overruling motion for new trial (memorandum). 

9. Judgment on verdict (memorandum). 
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10. Appeal noted and supersedeas bond $5,000 filed and approved 
(memorandum). 

11. Bill of exceptions (in full). 

20 12. Assignment of errors (in full). 

13. This designation (in full). 

ELLIS, HARRISON, FERGUSON & ELLIS, 

Attorneys for Defendant. 

O. K. 

L. Q. C. LAMAR, 

21 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 20, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 67435 at Law, wherein Edward 
A. Campbell and Ethel D. Hearn, co-partners, trading under tin* 
firm name and style of E. A. Campbell and Company are Plaintiffs 
and Merchants Bank and Trust Company, a corporation, is Defend¬ 
ant, as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 20th day of March, 1924. 


[Seal of Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH, 

Clerk. 


22 In the Supreme Court of the District of Columbia. 

At Law. 

No. 67435. 

Edward A. Campbell et al., Plaintiffs, 

vs. 

Merchants Bank & Trust Company, a Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
on the 31st day of October, 1923, before Mr. Chief Justice McCoy 
and a jury. 

Messrs. James Thomas and Lucius Q. C. Lamar appeared for the 
plaintiffs and Ellis, Harrison. Ferguson & Ellis appeared for the 

defendant. 
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Thereupon, after the jury had been empanelled and sworn, the 
plaintiffs to maintain the issues on their part joined, called Edward 
A, Campbell, who being first duly sworn testified on direct examina¬ 
tion in substance as follows: 

That he is a public accountant and was such in the fall of 1922; 
that in October, 1922, he received a call at his office in the morning 
from Mr. Gould, Vice-President of Merchants Bank & Trust Com¬ 
pany, who asked the witness to come up to the bank immediately. 
Witness told Mr. Gould he would be right up, and on his arrival 
there went to the private office, saw Mr. Drury first and shook hands 
with him. As he did so, Mr. Gould came up and Mr. Drury 

23 said to witness, “Mr. Campbell, we have a job we want you to 
do for us.” Witness said, “That is very nice.” Mr. Drury 

said, “We have got one of our customers who wants to borrow some 
more money, they have presented a financial statement, but we want 
you to verify that statement or prepare one for us that will show us 
just how they stand.” Witness said “All right, sir.” Mr. Gould • 
then suggested they had better get hold of Hyde, who was a member 
of the firm of Hyde & Baxter. Mr. Gould stepped out of the offices 
into the major part of the bank somewheres and came back again 
with a man, and Mr. Drury immediately spoke to this man with¬ 
out introducing him to witness at all. Witness did not know who he 
was until Mr. Drurv said “Mr. Ilvde this our accountant. You will 
have to allow him to make an audit of vour books and records before 
we can advance you any more money.” Mr. Hyde spoke up and 
said “Well, I will have to have some immediatelv for immediate 
payroll purposes, about Five Thousand Dollars ($5,000.00). With 
that witness turned around to Mr. Drurv and asked him when he 
thought he should start. Mr. Drury said “Right away, right away.” 
Witness asked Mr. Hyde if that was agreeable and he said “Yes” 
and witness said “Well, I will go right up to your office with you.” 
At that time witness was making audits of another corporation for 
Mr. Gould, and he stepped over to his desk to start to talk to him 
about this other audit, and Mr. Drury and Mr. Hyde were at Mr. 
Drury’s desk, which was just two or three feet away, and Mr. Hyde 
and Mr. Drury were talking, and witness heard Mr. Drurv say to 
Mr. Hyde “Of course, you will eventually have to pay for this.” 
What Mr. Hyde replied witness did not know. Mr. Hyde came up 
to witness right after that and asked if he was ready and they 
started up to his office. When they arrived there witness asked Mr. 
Hyde where the records were and he was shown five (5) little memo- 
randum books they had of the five contracts that were in progress, 
and a supposed cash book that covered only one bank out of eight 
hanks. The other banks they had no records of at all. They had 
no general ledger and these five memorandum books were just memo¬ 
randums that a bookkeeper they had had gotten up for his own im¬ 
mediate use. Witness told Mr. Hyde that he could not start im¬ 
mediatelv, but would be up there with one man and <ret him 

24 started about one or two o’clock in the afternoon, and would 
put other men to work as fast as he could pull them off other 

pieces of work that were going on. Witness went back to the De- 
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fendant bank immediately and reported to Mr. Drury that he thought 
it was going to be a nasty case, from the fact that they did not have 
any books, but that he would get it through as quick as possible, 
and keep in touch with him. 

Witness did not know Mr. Hyde before lie saw him at the bank, 
and that he was not introduced to witness as a member of the firm 
of Hyde & Baxter, nor did witness know at that time he was a mem¬ 
ber of the firm, except from assumption, and that he was not intro¬ 
duced to Mr. Ilvde at all. 

That witness knew of no arrangement made between the defend¬ 
ant and Messrs. Hyde & Baxter in reference to the payment to him 
of compensation for his services, and that witness did not at any 
time agree with Defendant to relieve it from any responsibility for 
his employment or compensation, or to look to Hyde & Baxter for 
it. In order to make the audit, it was necessary to build up a finan¬ 
cial condition on a particular date. This was difficult because the 
books were inaccurate and incomplete. They did not carry any of 
their liabilities. There were no records showing any equipment 
or anv cash transactions other than transactions with the defendant. 
This necessitated what is known as a full detailed actual audit. The 
records of Hyde <t Baxter were mostly in the form of slips of paper. 
It also had to be taken into consideration that the firm had five con¬ 
tracts which were in the process of completion. This necessitated 
finding out how much of them had been completed and how much 
had been received from the various municipalities on account of the 
contracts and how much was retained, and how much was still due. 
The witness had to then analyze these figures and get them into 
various classifications in order to check them up. They kept no 
records of the purchasers or the accounts payable, and these had to 
be ascertained from their files and letters. The bills were not svs- 
tematically filed, so that the individual creditors had to be 
25 corresponded with. On every move that plaintiffs made they 
were hampered by Mr. Baxter. Mr. Baxter appeared in his 
office about the fourth day after plaintiffs were working there and 
was introduced to witness by Mr. Hyde. Mr. Hyde was very 
antagonistic to plaintiffs coming into the office in the first place; 
and Mr. Baxter was more so, and witness found in a majority of 
instances that Mr. Baxter would mislead them; would make mis¬ 
statements of facts, or would not give them full liability. Plaintiffs 
would ask him in regard to his liability in this or that of which he 
had knowledge, and when the figures were verified it would be found 
to be a greater liability. Witness found that the assets were less 
than what was given, and it became necessary for plaintiffs to have 
the engineers of the five different contract jobs to take inventories 
of equipment, and from these inventories the purchase price of the 
equipment could be arrived at. There were some that could not. 
The depreciation had to be worked out in order to get the fair value 
to present to the defendant for operating purposes, that meant that 
in each contract there was approximately forty-five (45) to one 
hundred (100) sheets of analysis paper used, with fourteen (14) 
columns across, in order to get each one of the contracts. Proving 


MERCHANTS BK. & TR. CO. VS. E. A. CAMPBELL ET AL. 


15 


the cash transactions were difficult. It was necessary to get state¬ 
ments from the banks and to go over the checks to locate missing 
numbers. That members of the firm of Hyde & Baxter would issue 
checks which were unknown to the office in Washington. When 
plaintiffs had almost completed their work on the Florida job, it 
was found that Mrs. Hyde had issued checks down there, which was 
disputed, but verified, and this necessitated their practically start¬ 
ing over again in that instance. Witness advised the officers of de¬ 
fendant every day of the progress of the work. Plaintiffs had to 
keep taking more assistants and seniors off other jobs in order to put 
them on this work; to run double teams to work day and night in 
order to get this information as quickly as possible. The first 

26 written report was a preliminary balance sheet rendered on 
November loth. This report was made at the request of Mr. 

Gould, the Vice-President of the defendant, and not ’at the request 
of Hyde & Baxter, and a copy of it delivered to the bank. Copy of 
this preliminary report was offered in evidence as Exhibit No. 1. 
The next report was the complete audit rendered on November 18th. 
Three copies went to the defendant and one copy to Hyde & Baxter. 
This paper was offered in evidence as plaintiffs’ Exhibit No. 2 and 
shown to the jury. The witness was then asked if there was a gen¬ 
eral custom among accountants to address their reports to the person 
whose books they were auditing, notwithstanding their employment 
by somebody else, and if so, to state what the custom was. To this 
question defendant objected, which objection was overruled and ex¬ 
ception noted. Thereupon, the witness answered that there is a gen¬ 
eral custom and a rule and a law recognized by the American In¬ 
stitute of Public Accountants, which is the controlling body of ac¬ 
countants in the United States and the body that lays down the 
laws for the practice of public accountancy in the various States 
to that effect. 

Plaintiffs then read to the jury the report of November 18th and 
thirteen pages of comment attached thereto. After the first three 
copies were sent to the bank, Mr. Gould requested eight more copies, 
and the bank agreed to pay $15.00 apiece for the extra copies, but 
these amounts were never paid to the plaintiffs. The plaintiff in 
his report stated that it would be necessary for the defendant to in¬ 
crease its loans to Hyde & Baxter by the amount of $16,000.00. 
He did this because he explained to the defendant while the audit 
was going on that from a practical standpoint Hyde & Baxter was 
absolutely insolvent, whereas from a theoretical standpoint, con¬ 
sidering their book values of their equipment, they were solvent, 
but from a working standpoint they were absolutely insolvent. 

This report of November 18th was a full and final audit, 

27 but witness did not render bill then and get off the work, but 
rendered further services in connection with the designing 

of a budget system at the suggestion and order of Mr. Gould and 
Mr. Houghton, one of the attorneys for the Bank. This budget as 
represented by Exhibit “D” on the report of November 18th is not 
ordinarily a part of an audit. It was designed in this case because 
the bank officials wanted to know how they could carrv Hvde & 



1G 


MERCHANTS BK. & TR. CO. VS. E. A. CAMPBELL ET AL. 


Baxter through their crisis, and in this connection witness was called 
practically every day and spent a greater portion of the day at the 
bank or was instructed to go up to Mr. Houghton’s and Mr. Fergu¬ 
son’s office to assist them in laying out some legal and financial plan 
on how the bank could save itself on the Fifty-four Thousand 
Dollars ($54,000.00) it had already advanced. 

After the completion of the audit and at the orders of the defend¬ 
ant the witness delegated one of his men to Hyde & Baxter’s office to 
take complete control of the office, with all the employees to work 
under his direction, in order to safeguard the handling of the busi¬ 
ness. Plaintiffs paid this man, whose name was C. H. Mueller. 
Hyde & Baxter objected to this man’s presence in the office. After 
the audit was made, witness acted in a supervisory capacity of Hyde 
& Baxter at the order of the bank. He or Mr. Gould couiltersigned 
checks and handled the financing of the money for Hyde & Baxter. 
This was from about the middle of November until about the middle 
of January, when Hyde & Baxter put all of plaintiffs’ men out of 
their office and refused witness access to it any longer. In counter¬ 
signing checks witness used his own judgment in regard to payrolls 
and freight bills, but on all other payments he was under orders to 
take those up with the bank’s officials or attorneys. At a conference 
in Mr. Ferguson’s office, the question of witness countersigning checks 
without the consent of the bank arose, and Mr. Drury said to the 
witness: ‘‘Mr. Campbell, while you are representing the bank 
28 and an employee of ours, I do not want you under any cir¬ 
cumstances to countersign any checks in payment of notes 
that are coming due or other liabilities other than ordinary ones.” 
That on December 12, 1922, there was executed a memorandum of 
agreement in the form of a letter, which was produced, read in evi¬ 
dence and marked plaintiffs Exhibit No. 3 and which reads as fol¬ 
lows : 

“Washington, D. C., December 12,1922. 

Merchants Bank and Trust Company, 

Washington, D. C. 

Gentlemen : 

I hereby agree, as a member of the partnership of Hyde & Baxter, 
that from and after this date, and until the indebtedness of Hyde & 
Baxter to you is fully liquidated, all checks drawn against the account 
of Hyde & Baxter with you shall be honored by you and paid only 
when signed by Mr. W. II. Baxter or Mr. E. W. Hyde, Jr., and 
countersigned by Mr. E. A. Campbell or Mr. Ezra Gould. 

Very truly yours, 

(Signed) CATHARINE E. HYDE, 

By W. H. BAXTER, 

Attorney-in-fact.” 

Witness rendered a number of other reports of different natures at 
the instructions of the defendant, and they were sent and delivered 
as per the instructions of the defendant, and which were prepared 
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and sent out without the knowledge of Messrs. Hyde & Baxter (Plain¬ 
tiffs’ Exhibit No. 4). Copy of the balance sheet was sent to some of 
the creditors without the knowledge of Hyde & Baxter. Witness 
further prepared a special report of schedule of accounts payable for 
use in connection with a Baltimore bonding company. Plaintiffs 
exhibit No. 5. This was gotten out at the direction of Mr. 

29 Gould. Witness next prepared a report at the request of the 

i bank for the use of the Globe Indemnity Company, to be used 

by the bank and the Globe Indemnity Company in conjunction with 
their taking over Hyde & Baxter and operating it as a partnership 
between the defendant and the Globe Indemnity Company, the two 
of them splitting any profits or losses that were to be made or lost. 
Four copies of this report were delivered to the bank. This paper 
was marked plaintiffs’ Exhibit No. 6, and read in evidence. It was 
ordered after witness had been to the office of the Globe Indemnity 
Company at Newark, N. J., with the attorney for the bank. Witness 
did not tell Hyde & Baxter that the defendant and the Indemnity 
Company were planning to take them over because Hyde & Baxter 
had engaged their own attorneys, and witness could not get, nor could 
any of his men get, anything out of any member of the firm of Hyde 
& Baxter at all. They had practically gotten to a point where they 
did not speak to witness, so he was not making any reports to them 
at all under any circumstances. Witness prepared a report under 
date of January 4th at the request of the defendant, showing a com¬ 
parison of assets and liabilities as of November 30th and November 
10th. Four copies of this were delivered to the bank. No copy was 
sent to Hyde & Baxter. This paper was marked plaintiffs’ Exhibit 
No. 7 and offered and read in evidence. 

After the first report was prepared witness was called back to 
Washington because of a meeting of the Finance Committee of the 
bank relative to the $16,000.00 additional money which the budget 
showed should be put up by the bank. Mr. Mueller had not ex¬ 
plained the necessity for this to the satisfaction of the committee, 
particularly to the satisfaction of Mr. White. Mr. Drury said to 
witness, “You are representing us now, you go up and fix this 
matter with Mr. White. Mr. Mueller has balled it up. Now you 
fix it up.” Witness and Baxter had a conference with Mr. 

30 • White about the advancing of the additional $16,000.00. 

Mr. White was a member of the Finance Committee. The 
scheme of the budget was to use the incoming money for current 
purposes, to offer the creditors sixty or ninety day notes with cur¬ 
tailments from time to time, and to stretch the liabilities out for a 
year to a year and a half. The witness and attorney for the 1 ank 
drafted a letter with this object in view, which was sent to the cred¬ 
itors. This letter, marked plaintiffs’ Exhibit No. 8. was offered and 
read in evidence. At the conferences in connection with sending 
out this letter, Hyde & Baxter were not present and had no knowl¬ 
edge of it, and were not consulted about sending it out, and after¬ 
wards objected to it. The second letter, prepared by the attorneys 
for the bank, was sent to all the creditors of Hyde & Baxter. This 
letter was identified as plaintiffs’ Exhibit No. 9 and offered in evidence 
3—4134a 


IS 


MERCHANTS RK. A TR. CO. VS. E. A. CAMPBELL ET AT,. 


and read to the jury. Mr. Baxter was present at the meeting which 
was held down in the cellar of the hank, at which the second letter 
was discussed. Both Mr. Baxter’s attorneys were also there, and 
they objected to that letter being sent out, and objected to the orig¬ 
inal which Mr. Ferguson had drafted ; there was a long controversy 
on it back and forth, and witness objected to sending it out on his 
letterhead; that this meeting was held at about four o’clock in the 
afternoon, and after Mr. Baxter and his attorneys had left Mr. Fer¬ 
guson handed witness the lead pencil draft of the letter and witness 
consented to send it out; that after the meeting adjourned witness 
called Mr. Ferguson and Mr. Gould and asked them if they would 
not allow him to hold that letter until the next morning; that 
evening Mr. Baxter called witness on the telephone and forbade 
him to send that letter. Witness calk'd Mr. Gould and advised him 
that Baxter had again objected to the sending out of the letter and 
apprised him of the last conversation over the telephone and it was 
then about seven o’clock in the evening. Mr. Gould said that the 
letter will have to he sent out, and to go ahead that night, and to 
use witness’ entire force to get it out that night, and they sent the 
letter that night. The next morning inquiry was again 
31 made by Mr. Baxter as to whether it had gone out or not 
and witness reported to the bank the next morning that Mr. 
Baxter had objected. Mr. Baxter, at that conversation, said that he 
was getting tired of the bank and all of them monkeying with the 
business, and the sending of the engineers the bank’s engineers and 
the bonding company’s engineers down South and consulting peo¬ 
ple and everybody around there, and have them (Plaintiffs) to gt. 
into the business the way they were, and writing to their creditors 
and handling their business, that people were under the impression 
that they were already bankrupt and that he was going up to see 
his attorney relative to going into voluntary bankruptcy immedi¬ 
ately, and he said he would fix the whole crowd. Witness sent a 
second letter to all creditors who did not answer the first letter. This 
letter was marked plaintiffs’ Exhibit No. 10 and offered and read 
in evidence. This letter was sent out about December 18th, and 
was prepared by the attorney for the bank. The first letter elicited 
a great deal of correspondence between the plaintiffs and the cred¬ 
itors. All these letters were answered by the plaintiff, some of 
them after consultation with officers of the bank or its attorneys. 
At the direction of Gould and Drury, witness went to Baltimore 
to attempt to get some hank there to take over Hyde <$: Baxter and 
relieve defendant of their loan. Mr. Baxter went along, and they 
went to one bank and two financing companies in Baltimore.. It 
looked as though witness had arranged with the Baltimore Accept¬ 
ance Coiporation to take the loan over, and he reported that fact to 
Mr. Gould. Mr. Drury asked witness what his hill had run up 
to at that time, to which witness replied that it was close on to 
$5,000.00. lie pulled a check book out of his desk and told wit¬ 
ness that if he could get the loan out of the bank he would make 
him a check not for $5,000.00 but for $10,000.00. The deal 
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32 with the Acceptance Corporation fell through. Witness also 
interviewed the Baltimore Bonding Company that was on 

three of the contracts of Ilyde & Baxter. Witness also had to pre¬ 
pare extra schedules and exhibits for the use of the Bonding Com¬ 
pany. Witness prepared schedules for the Bonding Company, show¬ 
ing what accounts represented materials and supplies. Witness also 
took a trip to Newark, N. J., being directed bv Mr. Gould to go there 
with Mr. Ferguson as the bank's financial represenattive, in a con¬ 
ference with the officers of the Globe Indemnity Company relative 
to that Company coming in with the defendant and helping finance 
Hyde & Baxter, the defendant and the Indemnity Company splitting 
the profits or losses. Witness told Mr. Gould at that time that plain- 
liffs had spent about all the money that they could spend. They 
had met all their payrolls and all their extra expense of clerks, etc. 
handling it, and he did not feel that they could go any further 
unless there was some money coming forth. Mr. Cummins was 
present at the time and they patted witness on the hack and told 
him to forget about money and his affairs and fight this out for 
them. Witness saw Mr. Gould again in the afternoon and told 
him he did not have the money to send a man or to go himself to 
Newark, N. J. Mr. Gould said “That’s all right, I have given 
Baxter some money, go and ask him to give you vour railroad 
fare.” Witness called Baxter over the telephone and tried to see 
Carter Keene, his (Baxter's) attorney, hut they would not have any¬ 
thing to do with him; told him they did not have any money for 
him; that he was not working for them and to go to see defendant, 
and finally he had to borrow the money from his partner with which 
to go. 

33 After the conference at Newark, Mr. Mueller of the plain¬ 
tiffs’ office visited the States of Virginia, North and South 

Carolina, and Florida in investigating four road jobs then in course 
of construction bv Ilvde & Baxter. Mr. Mueller was sent at the di- 
rection of Mr. Drury, with the engineer of the hank, for the purpose 
of representing the hank from an accounting standpoint and to see 
how the finances had been handled on the various jobs. This was 
just after New Year. Witness went to Mr. Gould and said. “I am 
getting into a worse position. We are not a heavily capitalized firm, 
and we haven’t got the money, and this thing is creeping up and [ 
have not got the money to send Mueller”. So he laughed about it for 
a little while, and witness went over to him again and said “I am 
serious about it.” Mr. Gould said, “That’s all right, we will issue a 
check now anyway.” So he called a Mr. Hopkins, the cashier, who 
drew a check for Two Hundred ($200.00) Dollars, which was cashed 
and given to Mueller for the purpose of paying his expenses. Muel¬ 
ler rendered daily reports on this trip to plaintiffs, which were 
turned over to the bank, a< well as his expense account. Hyde k 
Baxter did not know Mueller had gone South until he was on his 
way back. The first bill rendered was for $5750.00 on January 
10th. This bill was produced, marked plaintiffs’ Exhibit No. 12, 
offered and read in evidence and was as follows: 
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“Edmonds Building, 
Washington, D. C., January 16, 1923. 

Messrs. Hyde & Baxter, Metropolitan Bank Building, Washington, 
D. C., to E. A. Campbell & Company, Dr. 

34 For professional services rendered in re— 

Audit as of November 10, 1922—Special reports on audit, 
financing services (to date), correspondence with credi¬ 
tors, etc.$5,000.03 

Audit 11/10/22 to 11/30/22—Recording and supervising 
accounting December, 1922, transactions, preparation of 
special schedules of liabilities as of December 31, 1922, 
sendees of special accountant on location, cost of special 
reports and telephone services, etc. 750. CO 


$5,750.00 

This invoice to and including January 16, 1923” 

At Mr. Gould’s instructions and orders a copy of the bill was to go 
to Hyde & Baxter, and make the original to them (the defendant). 

The witness was then asked: 

Q. Mr. Campbell, was this bill rendered and sent out? A. It was. 

Q. In the form in which it appears here, at any one’s suggestion, 
and if so, whose? 

Thereupon, the defendant objected, which objection was overruled 
and an exception noted on the minutes, and witness answered that 
the form of the bill was in accordance with plaintiffs’ rules and regu¬ 
lations and at no one’s suggestion. The bill was mailed or sent by 
messenger to the defendant, and on their orders a copy sent to 
Hyde <fc Baxter. Witness was then asked if there was a general 
custom in the profession of accountancy to render a bill to the con¬ 
cern whose business was being investigated even though the employ¬ 
ment was at the request of some one else. Thereupon, defendant 
objected to the question, which objection was overruled and exception 
noted on the minutes of the court. To this question the witness 
answered that there was, that this custom was to make out the bill 
to the person whose books were being examined, although another 
person was looked to for payment. . Before witness made 
35 bill out he had a conference with Mr. Gould, who told him to 
send a copy of it to Hyde & Baxter. He did not give any 
explanation for asking that this he done. Witness sent a copy of 
the bill to defendant on the 16th dav of January. Witness did not 

%J ts 

receive any communication from the bank after bill was sent until 
he started correspondence with them. The next time witness spoke 
to the defendant about it was on January 26th, when there was a 
conference between Mr. Gould, witness, and his counsel. At that 
conference Mr. Gould disclaimed any right to pay the hill and said 
he would not pay it. 

That Exhibit No. 2 in evidence showed that, as of November 10, 
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1922, Messrs. Hyde & Baxter, as a partnership, were indebted to the 
Merchants Bank & Trust Company for the sum of $54,000.00; that 
the security held therefor was twenty shares of the Merchants 
Bank & Trust Company stock and some assignments of contract 
payments, and an entire blanket mortgage of the entire assets of 
Hyde & Baxter, which were made in November, 1922, at witness’ 
suggestion. These were subject, however, to some prior bills of 
sale that other creditors held. These assignments of money and 
mortgages were produced, offered and read in evidence as follows: 
By assignment dated September 21, 1922, assignment of moneys 
becoming due on Project No. 245 in Jones County, North Carolina, 
and Project No. 782 in Wilkes County, North Carolina; by chattel 
deed of trust dated November 5, 1922, a part of the equipment of 
Hyde & Baxter was conveyed to trustees as security to the bank; on 
September 25, 1922, a deed of trust was executed covering a certain 
real estate owned by Hyde & Baxter as security to the bank, on Octo¬ 
ber 2, 1922, Hyde & Baxter executed to Ezra Gould a power of at¬ 
torney, authorizing him to collect all moneys due them from the 
State of Florida on account of a contract; by a power of attor- 
36 ney similarly dated Ezra Gould was appointed attorney in 
fact to collect moneys from the States of Virginia and South 
Carolina. These papers were marked plaintiffs’ Exhibits Nos. 13,1 1. 
15, 16, 17 and 18, and offered and read in evidence. Witness did 
not know the assignments of moneys from the States had been exe¬ 
cuted at the time he was auditing the books of Hyde & Baxter. 

On cross-examination witness testified as follows: 

Witness had seen Mr. Drury, but had had no formal introduction 
to him on his first interview in connection with the affairs of Hyde 
& Baxter. He had done no work for the bank at that time. The 
Merchants Bank had no interest in the corporation whose books the 
witness had been auditing for Mr. Gould. At his first conversation 
with Mr. Drury, Mr. Gould and Mr. Hyde were present. At that 
meeting no discussion was had with Mr. Drury and Mr. Gotdd as to 
what his fee for the auditing work would be. Witness made no 
comment to Drury upon his statement to Hyde that they would 
ultimately have to pay for the work. Hyde &. Baxter did not co¬ 
operate with witness and did not approve any letters which he sent 
out. Witness admits that Hyde & Baxter approved a communica¬ 
tion sent out by the plaintiff, asking the creditors to confirm the 
amount of their indebtedness. Witness did not remember whether 
the first two reports (Exhibits Nos. 1 and 2) were delivered per- 
sonallv to the hank or mailed. When the witness said on direct 
examination that Hyde & Baxter were practically insolvent at the 
time he began the examination of their books, he meant their capital 
was much less than the appraised or book value of their equipment, 
and their equipment was only worth even the appraised value as a 
going concern. Tt was agreed by all the engineers at the bank con¬ 
ference that equipment as shown on the report, T think it was 
around $100,000.00, would only be worth about $20,000.00, there¬ 
fore, their capital was impaired to that extent, and would leave them 
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no capital. Their liabilities would he in excess of their as- 
37 sets. If they were a new customer, witness would recommend 
the bank not to lend them money on the sort of balance 
sheet they had, but there were different circumstances governing 
this ease. A bank they did not owe money to would be taking a 
long chance, but this bank to whom they were already indebted 
might get its money back through re-financing. 

At the time he began the audit they owed the bank $44,000.00. 
While witness was auditing their books the defendant loaned Hyde 
<fe Baxter on three different occasions an aggregate of $5,000.00. 
These loans were not made on the recommendation of the witness. 
Witness was then shown a letter written on the same day the final 
audit was delivered to the bank and which letter went along with the 
copies of the audit that went to the bank. This letter was offered 
in evidence and read to the jury, and is as follows: 

“E. A. Campbell & Company, 

Public Accountants, 

The Edmonds Building, 

1911 loth Street N. W., Washington, D. C. 

November 21, 1922. 

Merchants Bank and Trust Company, 

Washington, D. C. 

Attention Mr. Ezra Gould, V. P. 

Dear Sirs: 

We have completed our examination of the records of Messrs. 
Hyde and Baster, Washington, D. C., for the purpose of verifying 
their assets and liabilities as of November 10, 1922. 

Our report on this examination was delivered to the Firm today. 

In connection with our work, we used every available means and 
our extreme knowledge in cases of this character and feel reasonably 
sure that the balance sheet as presented reflects their financial con¬ 
dition as of that date. Any additional liabilities by reason of un¬ 
presented bills, work performed for them, etc., during the period 
November 1-10, 1922, in our opinion, will be extremely small, al¬ 
though we have qualified our report in that respect. 

We have suggested to the Firm that they present a copy of our 
report for vour use; we ask that you give this report immediate 
and special attention for the reason that, in our opinion, their 
financial operations need immediate and careful discourse. 

It is further our opinion that any loans, made within your good 
judgment, can be amply secured, if the Budget plan, as suggested in 
our reports, is carried out. 
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Our Mr. Campbell will be available until November 23rd, at noon, 
and at your convenience to discuss any matters desired and to 

38 go over verbally any plans which you may require with the 
firm. 

Yours very truly, 

E. A. CAMPBELL & COMPANY. 
(Signed) E. A. CAMPBELL.” 

By the statement in this letter that the bank would be secured 
witness meant it would be secured by the money coming from the 
five different States, although the theory of the budget was that the 
bank was not to get any of its money until all the other creditors 
were paid, and in addition thereto the witness advised the bank 
to lend them an additional $16,000.00 to carry out the budget plan. 
Mr. White was opposed to the $16,000.00 loan because he did not 
think it was proper to have the budgt stopped the first of January 
without any financing plan from that time on. With this the 
witness agreed, although his budget plan did not provide for any 
further financing. 

By acting in a supervisory capacity, witness meant that one of his 
men was placed in full control of Hyde & Baxter’s office. Witness 
had to give up practically all his business and was subject to the 
call of the bank. He was at the bank the greater part of every day, 
including Sunday. He also had to meet creditors, check their ac¬ 
counts up, evolve financial plans, and attend meetings and con¬ 
ferences of the bank, and also at the office of the witness. The 
bank did not put up any money under the budget plan, as that 
money was not to be put up until all the creditors had come into the 
budget. The budget did not fall down, it was not worked at all. 
The checks were countersigned bv witness and Gould for the pro¬ 
tection of the bank after it was found out bv witness that Mr. Hvde 
had a secret check book. Various special reports prepared by the 
plaintiff were gotten up and sent out either without the knowledge 
or over the objection of Hyde & Baxter. These reports were sent 
to the bank and to people suggested by the bank, and it was good 
ethics in the accounting profession to submit special reports of this 
character on a firm’s condition to people other than the firm, 

39 without its consent; that a complete audit, according to the 
code of ethics in accountancy, should be rendered to the firm 

whose affairs are being investigated, but that these reports, not being 
within the scope of an audit, and in which plaintiffs were not per* 
forming an audit., might be sent to others without the consent of the 
firm. Plaintiff did not advise Hyde & Baxter of the probable pro¬ 
posal under which the Globe Indemnity Company and the bank 
were to take Hyde & Baxter’s affairs over. All the persons who 
went to Newark went there pursuant to a conference that was had 
with Mr. Gould. Witness did not know that Baxter was going to 
Newark, but he was told by Mr. Gould that he was to go along with 
the attorney for the bank to represent it. Witness knew 

40 Baxter was going to Newark the night he went because Gould 
told him that Baxter had the money to pay his expenses. 
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Baxter refused in the Union Station to give witness the money 
with which to go to Newark. Mr. Keene and Mr. David became 
counsel for Hyde & Baxter around about the middle of December. 
Witness did not suggest to Hyde & Baxter the names of Mr. Keene 
and Mr. David. He knows Mr. Roy Neuhauser, but did not ask 
him to suggest to witness the name of a lawyer that he could employ 
for a client of his. Witness introduced Mr. Baxter to Mr. Keene. 
He did not know him at all until he introduced him to Mr. Baxter. 
This occurred in Mr. Keene’s office, where witness went with Mr. 
Baxter after they had met in his office. Witness made an appoint¬ 
ment with Baxter to meet Keene after Keene called him and said 
some one had asked him to make an engagement to interview wit¬ 
ness and Baxter. Copy of the comparative balance sheet prepared 
on the 4th of January was sent to the bank. The first letter that 
was sent to creditors was prepared by witness after conference with 
the bank’s counsel. Hyde & Baxter saw the first letter, before it 
went out, and it was sent out pursuant to the budget plan. Hyde 
& Baxter’s counsel objected to the second and third letters to creditors 
going out. Mr. Baxter went with witness on his trip to Baltimore 
in an effort to get somebody to take over the loans held by the 
bank. This trip was made nt the suggestion of Mr. Gould and 
not at the suggestion of the witness. Witness also consulted with 
the Fidelity & Deposit Company about assisting in financing Hyde 
& Baxter. None of the firm of Hyde & Baxter knew that Mr. Mueller 
was going to Florida. Witness sent a copy of the bill for $5,750.00 
to the bank on January 16th. He thinks it was sent by one of the 
men. A copy of the bill was sent to Hyde & Baxter by registered 
mail. Mr. Gould suggested to witness a day or two before the hill 
was sent out that he send it to Hyde & Baxter. Plaintiffs sent a 
number of letters to the bank between the 16th and 26th of January, 
and got one reply to the final letter, in which the bank turned the 
bill down. On the 26th of January witness and his attorney con¬ 
ferred with Mr. Gould, who declined to pay the bill. 

41 In re-direct examination, witness testified as follows: 

Witness had nothing to do with the employment of Carter Keene 
as attorney for Hyde & Baxter. He received a telephone call from 
Mr. Keene asking witness to come down to his office and bring Mr. 
Baxter with him to a conference, and witness went with him. Mr. 
Keene had gone with witness to Newark and Baltimore as attorney 
for Hvde & Baxter. At a conference which was held at the office of 
the defendant Mr. Drury said to witness that as long as witness repre¬ 
sented the bank he had no right to employ or suggest any attorneys 
for them while he knew they had all the facilities of the bank’s at¬ 
torneys. This conversation was after the witness had been excluded 
from Hyde & Baxter’s office. 

Thereupon, to maintain the issues on their part joined, the plain¬ 
tiffs called as a witness William Albert Johnson, who being first 
duly sworn testified on direct examination as follows: 
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Witness never met Mr. Campbell until last Thursday and had had 
no previous dealings with him up to that time. Witness is a public 
accountant with a certificate in the State of Maryland, has examined 
the work done by the plaintiff in this matter, saw his working papers 
and his final report with the schedules, examined the methods used 
in building up iiis report. He finds that there were three classes of 
workmen engaged on the work, senior account-s, junior accountan-s, 
and Mr. Campbell’s time. He finds there were 76-3/7 days for sen¬ 
ior accountants, 100-3/7 days for junior accountants, and Mr. Camp¬ 
beirs time 44-6/7 days. Witness was then asked to express an 
opinion as to the reasonable value for the sendees rendered by the 
plaintiff, to which he answered in his opinion the sum of $6,000.00 
would be reasonable. 

No cross-examination. 

42 Thereupon, to maintain the issues on their part joined, 

plaintiffs called as a witness William Frederick Martin, who 
being first duly sworn testified on direct examination as follows: 

During the month of October, 1922, witness was a stenographer 
and bookkeeper for Hyde & Baxter. They kept no regular books, 
but simply kept a general ledger in which was kept the accounts 
payable. There were other individual books for each job, in which 
were kept a memorandum of expenditures on that particular job. 
Witness knew that Mr. Campbell was coming down to make an audit 
before he came. W it ness worked for Hyde & Baxter until Decem¬ 
ber 1st. Just prior to the time he left he was working in conjunc¬ 
tion with and subject to the order of Mr. Mueller, who was Mr. Camp¬ 
bell’s accountant. 

No cross-examination. 

Thereupon, to maintain the issues on their part joined, the plain¬ 
tiffs called as a witness Charles Mueller, who being first duly sworn 
testified on direct examination as follows: 

Witness was a senior accountant for the plaintiffs during October, 

November, and December, 1922. During this time, he was working 

on the books of Hvde & Baxter. He was there from about October 

%/ 

21 to about the first of January, when he went on a trip to the dif¬ 
ferent jobs then in course of completion by Hyde & Baxter. They 
had five jobs through the South, but witness only went to four, two 
in North Carolina, one in South Carolina, and one in Florida. Mr. 
Campbell asked witness to take this trip. The bank gave him 
$200.00 to defray his expenses. He was away nine or ten days and 
upon his return reported to Mr. Campbell, and Mr. Campbell took 
witness to the bank, and as he started to tell Mr. Drurv and Mr. Gould 
about his trip, Mr. Weller came in and witness was interrupted. 
Witness never made any report to Hyde & Baxter. Witness never 
concluded a report to the bank because Mr. Weller went through the 
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whole situation. At this conversation Mr. Campbell was present. 
In Mr. Campbell’s absence witness was in charge of the plain- 

43 tiffs’ office. Witness was instructed bv Mr. Gould to send out 

t/ 

some statements of Hyde & Baxter to three creditors, and also 
to write a half dozen letters. Witness never received orders from 
Hvcle & Baxter. 

On cross-examination the witness testified as follows: 

Witness is now employed by the Oldsmobile Company in Balti¬ 
more; is not now engaged in general accounting work; was hardly 
away from Hyde & Baxter’s office more than a week from October 21 
to January 1st. His duties on the Southern trip were to find out the 
feeling at the different places toward Ilyde & Baxter where they owed 
money and to find out whether the records were in good shape. Wit¬ 
ness and Mr. Weller were together on every job. Mr. Weller is an 
experienced road builder and was sent down for the purpose of ascer¬ 
taining what the condition of the jobs was. While Mr. Weller was 
interviewing the engineers, witness would be interviewing the clerks 
on the jobs. When witness came back he reported to Mr. Campbell. 
Asked “You never reported to the bank” witness replied “Yes, sir, 
we went down there. I said I started to tell about what I found to 
Mr. Drury and to Mr. Gould.” Witness did not make any written 
report directly to the bank but made a report verbally up to the time 
that Mr. Weller came in and interrupted him. 

Thereupon, the defendant moved the court to direct a verdict for 
the defendant. This motion was overruled by the court, and 

Thereupon, to maintain the issues on its part joined, the defendant 
called as a witness William Hampton Baxter, who being first duly 
sworn testified on direct examination as follows: 

That he is a member of the firm of Hvde & Baxter; that he went 
to Baltimore with Mr. Campbell to see the Mercantile Trust 

44 Company or some other financial institutions in regard to the 
firm’s financial affairs. This was approximately the middle 

of December, and the trip was made at the suggestion of Mr. Camp¬ 
bell, who called the witness on the telephone and asked him and Mrs. 
Hyde to come to his office about seven o’clock in the evening. Mr. 
Campbell advised witness that he had been in conference with the 
bank and the bank was considering foreclosing the firm’s loan, and 
in order to forestall such result Campbell advised the witness that he 
would have to make some other arrangements, at which witness asked 
Campbell for some suggestion, in reply to which Campbell suggested 
the trip to Baltimore. Mr. Campbell told the witness that the bank 
had advised him that they thought a crisis had been reached in the 
affairs of Hyde & Baxter and that it was time for them to be wiped 
out. Witness and Mrs, Hyde went to Campbell’s oflice that night, 
and from there to Mr. Keene’s office. Witness had never heard of 
Mr. Keene until he went to his office and was introduced to him by 
Campbell, who suggested his employment by Hyde & Baxter. Mr. 
Campbell and witness went to Baltimore together, and on their way 
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over Mr. Campbell (eld witness that hi? compensation would have to 
be increased in consideration of this additional work. Witness was 
present at a conference at the bank shortly after the audit, when the 
question of the counter-signature of the firm’s checks came up. This 
was suggested by the witness to the bank in order that the bank 
would know the moneys of the firm were being used in accordance 
with the budget plan. At the time of this conference the audit had 
been completed and the budget plan had been worked up. Witness 
asked Mr. Campbell at this conference how much his bill would be 
increased by the fact that he was to countersign these cheeks. Mr. 
Campbell stated that up to that time his bill was about $2,700.00, 
and that he would charge an additional amount of $800.00 if he was 
to countersign the checks up until the end of the budget period, 
which was some time in February. Mr. Campbell spoke to 
45 witness a number of times about the payment of his com¬ 
pensation. He was familiar with the financial condition of 
Hyde & Baxter, and on one occasion he stated that being an account¬ 
ant he was entitled to get his money at any time, but that he would 
not do that and asked me to give him a note which he could use at 
the bank. This was mentioned several times, but the amount never 
having been definitely settled, no notes were given. Witness went 
over to the conference which was held in Newark. Mr. Gould first 
spoke to witness about it and asked him to get in touch with Camp¬ 
bell. He called Campbell on the telephone and told him what train 
they were to leave on, and he said he would arrange to go. Witness 
told Campbell that he would get the money to pay his expenses. 
Witness and his counsel met Campbell at the station, but Campbell 
refused to go because he could not get a lower berth. Witness does 
not remember exactly what was said about paying his expenses, but 
witness had the money with which to pay it, but did not do so. 
Witness received a copy of the final audit, plaintiffs’ Exhibit No. 2, 
from Mr. Campbell and delivered one or two copies of it to Mr. 
Gould. Witness suggested to Mr. Campbell if he could not deliver a 
copy of it to Mr. Gould in order to save time, but told witness he 
would deliver it to witness and witness could deliver it to Mr. Gould. 
Witness was shown plaintiffs’ Exhibit 8, being the first letter sent to 
creditors, and testified that Mr. Campbell prepared it and that wit¬ 
ness protested against its going out. Witness testified that the money 
he had to go to Newark was his own money. Witness was present 
in the conference at the bank at which the question of sending two 
letters out was taken up. The only question raised by counsel for 
Hyde & Baxter was the particular wording of the letter, and not an 
objection against anv letter going out. 

The loans for $5,000.00. $8,000.00 and $7,000.00 made on Oc¬ 
tober 20, November 2. and November 8, were made on the recom¬ 
mendation of Campbell. Witness received plaintiffs’ bill for 
40 services by registered mail, and believes he talked to Camp¬ 
bell over the telephone about the payment of it. Witness 
requested an itemized bill, and Campbell asked for notes, giving as 
bis reason because he needed the monev. Witness was not in the 
city at the time the original arrangement was made under which 
Mr. Campbell audited their books. 
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On cross-examination witness testified as follows: 

Witness opposed the sending out of the letter to creditors because 
he thought it was poor business to notify the creditors the condition 
the firm was in. Witness was not in a position to forbid its being 
sent out because everybody else in the conference thought it ought 
to go out. The second letter was not opposed by witness, but was 
approved by him and his counsel. When witness testified on direct 
examination that Campbell told him the bank was about to foreclose 
his note, he meant by that that the bank had a demand note, and that 
Campbell told him the bank was getting ready to close Hyde & Bax¬ 
ter out. This was about the middle of December. Witness thinks 
that the partnership of Hyde & Baxter had no property that was 
not covered by assignments to the bank, and everything was covered 
by the assignments and mortgages to the bank. Such moneys as the 
firm was getting at that time were coming in from the various States 
in which they had contracts. All these moneys were paid to the 
bank and Hyde & Baxter was getting the money through the bank, 
and all the money the firm was paying out it was paying out on the 
counter-signature of either Mr. Campbell or Mr. Gould. The peti¬ 
tion in bankruptcy was filed against the firm on January 29, and 
Mr. Campbell's services had been dispensed with some time prior to 
that, probably about the 10th. His services were dispensed with at 
about the time he sent his bill for his services. The witness then asked 
for an itemized bill, and no member of the firm of Hyde & Baxter 
has paid it, because they never got any response to the letter 
47 sent to Mr. Campbell, asking for an itemized statement, but 
as a matter of fact, they could not pay it. Witness thought 
bill was too high. He thought it was too high because he did not 
think it represented the sendee preformed. If any money had been 
paid to Campbell on account of his bill after November 10, it would 
have been paid out of monev that the bank advanced Hvde <fc Baxter 
or received from partnership work, which money went to the bank 
under the assignments of the contract payments. Witness did not 
engage Campbell to make the audit, and the books had not been 
audited previous to Campbell's audit. Witness received the complete 
audit, Exhibit No. 2. from Campbell by messenger. As he requested, 
he received a half dozen copies, and delivered either one or two of* 
them immediately to Mr. Gould. He kept the remainder for his 
own use for a time. Witness identified plaintiffs’ Exhibit No. 1, 
but does not remember just exactly where he saw it. He does not 
recall whether a copy of that report was delivered to his firm. Wit¬ 
ness was shown plaintiffs' Exhibit No. 5, which was the budget plan, 
and testified that this was sent to him at his office, that he had a 
number of copies which he retained in his office. Plaintiffs’ Exhibit 
No. 6 was handed witness and he was asked if he had received it. 
Witness is of the opinion that this report was contained in the full 
audit, although there were separate ones made. Some of them were 
sent to witness for distribution and some of them were not. A num¬ 
ber of so-called skeleton reports were gotten up and sent to the 
creditors. Witness ordered eight or nine extra copies of what he 
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called a skeleton audit, by which he meant a balance sheet eliminat¬ 
ing a great deal of confidential information which was in the full 
audit. Witness does not think he ordered the preparation of plain¬ 
tiffs’ Exhibit No. 6, which is a schedule of assets and liabilities on 
December 31. Witness did not order this specially because he 
thought it was a part of Campbell’s general duties to get it out. Wit¬ 
ness did not pay Campbell’s expenses to Newark. Witness got 

48 the money to go to Newark by writing a check on the Hyde 
& Baxter account, which was countersigned by Mr. Gould. 

On re-direct examination witness was shown plaintiffs’ Exhibit 
No. 13, which was a deed of trust covering certain equipment, and 
testified after examining it that it did not embrace all the equipment 
of Hyde & Baxter, but merely that on the two North Carolina jobs. 
The firm did not execute a chattel deed of trust to the bank 

49 for the equipment on the Virginia, Florida and South Caro¬ 
lina jobs. All the moneys coming in from the various con¬ 
tracts were turned over to the bank, but by the bank deposited in 
Hyde & Baxter’s account, and none of it was applied on the indebted¬ 
ness to the defendant except by arrangement as the notes were due. 
The money to meet the budget payments was to come from the various 
contracts and the loans to be made by the bank. These were the same 
rnonevs covered bv the assignments to the bank. The monev which 
witness drew to pay the expenses in Newark was drawn from tlie 
account of Hyde & Baxter. At a conversation between the witness, 
Campbell, and Keene, Campbell explained to Mr. Keene the bank’s 
attitude in regard to closing Hyde & Baxter out, and Mr. Campbell 
asked Mr. Keene’s and Mr. David’s idea for relieving the situation, 
and Campbell asked their full assistance and their representation of 
Hyde & Baxter, and told them if they were skeptical about being 
paid, he would personally see about that. 

It was thereupon stipulated in the record that in and about the 
services for which the suit was filed Mr. Campbell wrote four hun¬ 
dred and twenty-four letters and received one hundred and eighty- 
three letters. Twenty-seven of these replies called for comparison 
with the books of Hyde Baxter to check up the amounts due the 
creditors, twenty-three called for conferences with Hyde & Baxter 
or somebody else, and three were the subject of some sort of auditing 
work. 

Thereupon, the defendant to further maintain the issues on its part 
joined, called as a witness Ezra Gould, who being first duly sworn 
testified on direct examination as follows: 

That he is the President of the Washington Mechanics Savings 
Bank and has no connection with the defendant; that he was con¬ 
nected with the defendant in October, 1922. and knows both Hyde 
and Baxter, who had business relations with the bank at that time. 
Shortly prior to the 19th of October Hyde & Baxter asked for addi¬ 
tional money from the hank and submitted a financial state- 

50 ment. The witness advised them that before the bank could 
lend them any further money, they would have to have their 

books audited. He so advised Mr. Hyde, who said it was perfectly 
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satisfactory to him to have that done. Witness does not think anv- 

ft/ ft- 

body was present at this first conference, and no mention was made 
as to who should make the audit. Witness afterwards took the matter 
up with Mr. Drury, the President of the bank, and told him that he 
thought the books should be audited and suggested to him the plain¬ 
tiffs’ name. Mr. Drury took witness’ word for it, and afterwards wit¬ 
ness had a conversation with Mr. Drury and Mr. Hyde, at which Mr. 
Drury recommended to Mr. Hyde the plaintiff, and suggested that 
if they were agreeable to Mr. Hyde they would be agreeable to the 
bank. To this Mr. Hyde assented, and witness got in touch with 
Campbell on the phone, told him to come over to the bank, that wit¬ 
ness was going to get another job for him. He came over to the 
bank and talked to Mr. Drury and to Mr. Hyde. Witness did not 
have any talk whatever with Mr. Campbell at this time, but Camp¬ 
bell went over to Mr. Drury’s desk directly and was introduced to 
Mr. Hvde by him. Witness did not hear anv conversation between 
them, but they almost immediately left the bank. They were not 
in the bank more than five or six or ten minutes. Between the time 
of this conversation and the 26th of January following Campbell 
never spoke to witness at all about compensation. The only con¬ 
versation witness ever had with Mr. Campbell at which his com¬ 
pensation was discussed was somewhere around the 20th of January 
when Campbell came into witness’s office with Mr. Thomas, his at¬ 
torney, who was pointed to at the trial table. Witness had no con¬ 
versation whatsoever with Mr. Campbell about the rendition or send¬ 
ing his bill to anybody on the 16th of January, and witness at no 
time requested or suggested to Mr. Campbell to send the bill to 
Hyde k Baxter, and he never told Campbell to send the original 
of the bill to him and the copy to Ilvde & Baxter, and witness never 
received a copy of the bill prior to the visit of Mr. Campbell 
51 and Mr. Thomas, and did not know the amount of it at that 
time. In the early part of December, 1922, Mr. Campbell 
came to witness, who was at that time first vice-president of the Mer¬ 
chants Bank k Trust Company, and asked him to lend him some 
money on the strength of the amount due him from Hyde k Baxter. 
He offered a note and no security except an assignment of his claim 
against Hyde k Baxter. Witness got his first copy of the full audit 
from Hyde & Baxter’s office. Witness never instructed Campbell to 
send a man to take complete control over Hyde k Baxter’s office. 
The whole budget plan was suggested by Campbell, and witness had 
confidence in him as an auditor. Witness was present at a conference 
in the office of the attorney for the bank one night when the ques¬ 
tion of the additional loan of $16,000.00 was taken up. He was 
present during all of the conference and left with Mr. Drury. At 
that conference witness did not hear Drurv say to Mr. Campbell, 
“Mr. Campbell, while you are representing the bank as an employee 
of ours, I do not want you under any circumstances to countersign 
any checks in payment of notes that are coming due or that are lia¬ 
bilities other than ordinary ones.” He thinks he would have heard 
anv such statement if it had been made. Witness never at any time 
referred to Campbell as an employee of the bank or heard him re¬ 
ferred to by anybody as an employee of the bank. He did not re- 


MERCHANTS BK. Jl TR. CO. VS. E. A. CAMPBELL ET AL. 


31 


quest Campbell to go to Baltimore to try to re-finance Hyde & Baxter 
and did not know of their visit until their return from Baltimore. 
The bank had the assignments of moneys due from the States at the 
time the auditing was started. They were made at the suggestion of 
the witness in the early part of September, which was prior to the 
time the audit began. All moneys received by the bank from these 
assignments was placed to the credit of Hyde & Baxter, and none 
of it was used by the bank to repay its indebtedness, unless a specilic 
amount was loaned to Hyde <fe Baxter for payrolls, with the under¬ 
standing that it was to be repaid out of the next moneys coming in. 
Any money that might be left would remain in the account of Hyde 
& Baxter. 

52 On cross examination the witness testified as follows: 

That Hyde came in to borrow additional money in August, 

and the loan was granted. He later came in in September and was 
negotiating with the bank for about a month. The bank loaned 
him certain money and witness felt that they had gone their limit 
and did not want to lend any further amount until his statements 
could be checked up. Witness thinks it was somewhere around the 
20th of October when Campbell entered upon the accounting work. 

• Witness could not tell how long the loan had been in there because 
they were continually paying them off and making new loans; 
could not tell whether the loan in the main had extended over a 
year. Witness did not want Hyde & Baxter’s loans paid off, but 
wanted a financial statement to show that they were secure. No 
question was raised about the money. They already owed the bank; 
the only question was on the making of additional loans. It is 
customary in making large loans to have audits made, and witness 
felt it was his duty to have it done in this case. He called Camp¬ 
bell over the phone and told him “I was going to get him another 
job.” Mr. Campbell had been working for the witness in another 
case and had often asked him to try and get him work, and witness 
was always instrumental in trying to do things for him. Mr. Camp¬ 
bell immediately came down and the meeting between Drury, Hyde 
and Campbell took place very shortly thereafter. Witness was not 
present at this meeting. 

Q. You yourself, Mr. Gould, did not make any arrangement with 
Mr. Campbell or come to any understanding as to who should pay 
for his sendees in this Hyde & Baxter matter? A. None what¬ 
ever. 

53 Q. I want to ask you then if you will not explain this 
statement, appearing in your affidavit that is filed in this 

case, which reads as follows: 

“But on the contrary it was distinctly understood between the said 
Campbell and this affiant that such employment was to be by Hyde 
<fe Baxter and the payment for his services in connection therewith 
was to be made bv said Ilvde & Baxter.” 

V %■ 

What did you mean by that statement in this affidavit, if, as a 
matter of fact, you had no understanding with Mr. Campbell as to 
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who was to pay him? A. Well, I felt as long as Hyde k Baxter 
employed Mr. Campbell, they should pay him. 

Q. Very good, but this is a statement under oath in which you 
say that you distinctly understood that there was a distinct under¬ 
standing between the said Campbell and this afiiant, meaning your¬ 
self, that such employment was to be by Hyde k Baxter and pay¬ 
ment for his services m connection therewith was to be made by said 
ilyde A Baxter. W hat distinct understanding did you have with 
this man about payment for those services? A. Now we had so 
many conferences and so many hours time, time and again, with 
Mr. Campbell, on this case, that I do not know what was not said 
and what was said. 

Q. Exactly. Then if you do not know what was said and what 
was not said, when 1 called your particular attention to the time of 
Mr. Campbell’s employment, can you state with definiteness and 
surety that at no time during Mr. Campbell’s work in this Hyde k 
Baxter matter that he discussed the matter of compensation with 
you? A. Well,, if he had not been employed by Hyde & Baxter 
he surely would not have come to me and wanted to borrow 

54 some money on the strength of the fact that Hyde k Baxter 
owed him so much money. 

Q. No. Now as a matter of fact this borrowing of money was 
after he had sent that bill in, wasn’t it, his bill for sendees? A. No. 

Q. You don’t remember it before? A. Several times Mr. Camp¬ 
bell spoke to me about borrowing money. 

Q. Can you fix the date? A. No, 1 can’t. 

Q. At all, you cannot fix the date? A. 1 can’t. 

Witness testified, however, that it was early in December. 

The witness authorized the payment of Mueller’s expenses down 
South, which amounted to two hundred and odd dollars. He also 
remembers that shortly before that Campbell went to Newark. Wit¬ 
ness denies that Campbell told him that he could not afford to spend 
any more money for the Merchants Bank k Trust Company until 
they paid him in part at least in this Hyde A Baxter matter. Wit¬ 
ness testified that what Campbell did say was that he could not 
afi'ord to put up any more money on his expense account, and he 
never said a word about any payment on account of his bill for 
services. The bank put up the money to pay Mueller’s expenses be¬ 
cause Campbell did not want to put up any more money, 

55 and during the time Campbell went to Baltimore and New¬ 
ark and sent Mueller down South, Hyde k Baxter’s money 

was being paid to the defendant and credited to the account of Hyde 
k Baxter. The defendant did not get the money. The bank also 
had a chattel mortgage on considerable part of the equipment of 
Hyde k Baxter, and when witness was asked if he did not know 
that during the greater part of the time that Campbell was work¬ 
ing on this matter that Hvde k Baxter had no funds with which to 
pay Campbell, even though they wished to, witness answered it was 
his idea that Mr. Campbell was going to work them out of this 
trouble, that he said he could, and upon then being asked whether 
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Mr. Campbell was employed to make an audit of Messrs. Hyde & 
Baxter’s books, or to work them out of their trouble, witness an¬ 
swered.that after Mr. Campbell got hold of their books he felt that, 
with the assistance of the bank, he could work them out.. The 
budget plan was prepared at Mr. Campbell’s suggestion. It was 
Campbell’s own idea that the budget plan should only be worked 
out to January 31st. At that time the indebtedness of Hyde & 
Baxter would have been increased to $104,892.23. Mr. Campbell 
thought that if Hyde & Baxter could get money enough to finance 
them for two or three months until the work got along, he could 
get the creditors to stay off and not push them. That this was the 
fact, and that the preparation of the budget plan to January 31st 
was not with the idea that before that time the Defendant would be 
able to get someone else to finance Hyde & Baxter or to in some way 
relieve the bank of this loan. Witness thought this was a good idea. 
Witness does not remember whether Baxter objected to sending 
the letters to the creditors or not. Witness thinks he re- 
50 quested plaintiff to prepare extra copies of the full audit. 

The creditors were asking for them, and they were furnished 
them in order to try to help Hyde & Baxter out. Witness did not 
remember any conference at the bank at which Mr. Drury, Mr. 
Campbell, Mrs. Hearn, Mr. Thomas and the witness were present, 
and does not remember that Mr. Campbell said at that time that 
his bill then was $5,000.00 and that he needed the money. Witness 
will not say he was not there but he does not remember it. He 
does not remember any discussion about the amount of Mr. Camp¬ 
bell’s bill. Witness never received any bill from Campbell rendered 
to Hyde & Baxter. 

On re-direct examination witness testified that the counter-signing 
• of checks was discussed and agreed to, but he did not recall any con- 
\ersation at that meeting in regard to plaintiffs’ bill. 


Thereupon, to further maintain the issued on its part joined, de¬ 
fendant called as a witness Peter A. Drury, who being first duly 
sworn, testified on direct examination as follows: 

That he is the President of the Merchants Bank & Trust Company 
and was such in October, 1922. He knows Edward W. Hvde anil 
W illiam H. Baxter, who constituted the partnership of Hyde & 
Baxter. They were customers of the bank in September and Oc¬ 
tober, 1922, and had been for many years. Witness had several con¬ 
ferences with Mr. Hyde in regard to increasing their loans in the 
bank in September and October, 1922, at which time Mr. Hyde pre¬ 
sented a financial statement of the firm’s assets. Mr. Gould and wit¬ 
ness told Mr. Hyde before making any further loans they thought it 
essential to have an audit made by a certified accountant. Mr. Hyde 
made no suggestion as to the name of an accountant, but suggested 
that we name somebody. Mr. Gould suggested Mr.Campbell. The first 
time witness saw Campbell in connection with the matter was when he 
came to see witness when Mr. Ilvde was there. He had met Campbell 
before. Mr. Campbell came in to Mr. Gould’s desk, and 1 called him 
over to my desk and introduced him to Mr. Hyde and told Mr. Hyde 
5-^-4134a 
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that this was the accountant recommended bv Mr. Gould to go over 
his affairs. Yerv shortlv afterwards thev went out. Mr. 
o7 Campbell asked Mr. Hyde when it would be convenient for 
.him to go over his books and Hyde told him at any time. All 
witness said to Mr. Ilyde at this conference was that Mr. Campbell 
was the Accountant recommended by Mr. Gould to go over his ac¬ 
counts, and there was no further conversation. Asked if during this 
conversation he said to Mr. Campbell, “Mr. Campbell, we have a job 
we want you to do for us,” the witness said no. He also denied that 
he said to Campbell, “We have got one of our customers who wants 
to borrow some money. They have presented a financial statement, 
but we want you to verify that statement or prepare one for us which 
will show just how they stand.” He also denied that he said at the 
conference just mentioned, “Mr. Hyde, this is our accountant, you 
will have to allow him to make an audit of your books and records 
before we can advance vou anv more monev.” He also denied that 

*/ %j % 

at this conversation he said to Mr. Hvde, “Of course, vou will have to 
eventually pay for this.” Witness did not at this time or at any other 
time discuss with Mr. Campbell the question of compensation to be 
paid him by the bank. Campbell never mentioned to witness the 
question of payment for his services, and witness himself never re¬ 
ceived a bill for services, but Mr. Gould did and witness received 
some letters from Mr. Campbell after January 2Gth. The witness also 
denied that a conversation in the office of the counsel for the bank 
he stated to Mr. Campbell, “Mr. Campbell, while you are representing 
the bank and an employee of ours, 1 do not want you under any cir¬ 
cumstances to countersign any checks in payment of notes that are 
coming due or other liabilities than ordinary ones.” Witness repri¬ 
manded Campbell for paying a note which was not in accordance 
with the budgetplan. Witnessalso denied that at the timehe requested 
Campbell to go to Mr. White’s office and explain the budget to him he 
said, “You are representing us now, you go and fix up this matter 
with Mr. White, Mr. Mueller has balled it up, now fix it up.” Witness 
also testified that he did not request Campbell to go to Baltimore 
58 and try to refinance Hvde & Baxter. Witness also denied that 
he ever said to Campbell that as long as he was employed by 
the bank lie should not employ counsel for Hyde & Baxter. Witness 
remembers conversation in regard to countersigning of checks. He 
thinks Campbell was present. Mr. Baxter suggested the counter¬ 
signing of checks. At that time Campbell said nothing about his 
bill. # 

On cross-examination witness testified as follows: 

That he introduced Campbell to Hyde about October 19th. He 
stood there for a little while, introduced them, and told Mr. Hyde 
that Mr. Campbell was the accountant recommended by Mr. Gould. 
He had previously told Hyde that he would have to have an account- 
ant to go over his books before the bank would consider a loan. At 
ibis time witness had not known Campbell at all. but Mr. Gould had 
spoken of him and asked if Campbell would be satisfactory, to which 
witness replied that if he was satisfactory to Hyde & Baxter he would 
be all right as long as Gould recommended him. Witness remem- 


MERCHANTS BK. & TR. CO. VS. E. A. CAMPBELL ET AL. 


35 


bered conversation the last pail of December in which Mr. Campbell, 
witness, Mr. Gould, Mrs. Hearn and Mr. Thomas were present. At 
this conference the question of the employment of Mr. Keene was 
discussed. Witness did not tell Campbell at that conference that if 
witness found out on further examination that Campbell had been 
instrumental in the employment of Mr. Keene and Mr. David, that 
the present job would be the last Campbell ever did for the bank. 
When asked whv the discussion of the emplovment of Mr. Keene 

i/ At/ 

took place, witness said that he thought Campbell ought to have con¬ 
sulted Gould before he made any changes. Witness was asked that 
if Campbell was not employed by the defendant or witness, and he 
was employed solelv bv Messrs. Hvde & Baxter, why should he have 
consulted with the vice-president of defendant before authorizing his 
client to employ counsel. Witness answered “because he was always 
seeking work from Mr. Gould, why should not he have a friendly 
feeling for Mr. Gould, why should he act ungrateful” and when wit¬ 
ness was asked again why Campbell should have consulted with the 
vice-president of defendant before suggesting to Messrs. Hyde 
50 & Baxter that they get a lawyer, if Hyde & Baxter were his 

clients, and not the defendant, witness answered that the only 
reason he knew was that Mr. Gould recommended Campbell as a 
friend of his and he ought to have discussed the whole plan with Mr. 
Gould before going ahead with whatever plans he had in mind, be- 
eause defendant was vitallv interested and had a lot of monev due 
them. The conversation was during December. The discussion arose 
partly because witness believed Campbell had told Hyde & Baxter 
the bank was getting readv to rob them. Mr. Baxter and Mrs. Hvde 
had told him that Campbell had told them the bank was get- 
(10 ting readv to rob them. Asked if he did not remember that 
at the same conference Mr. Campbell’s bill for services was 
discussed and witness was asked when the bank would be willing to 
pay him something on account, witness replied that no such thing 
happened. 

Thereupon, to further maintain the issues on its part joined, the 
defendant called as a witness John Edward Bates, who being first 
duly sworn testified on direct examination as follows: 

That he is an accountant and has been practicing his profession in 
Washington and Virginia for twenty-five years. He is a member of 
the American Institute of Accountants. Witness testified that there 
was no general custom, so far as he knew, among accountants to send 
the bill and report to others than the person from whom payment is 
expected. 

When asked on cross-examination whether or not it was not 
customary among accountants to address a report or a bill to the per¬ 
son, firm or corporation whose books formed the subject of the audit 
and report, witness said it would depend upon the nature of the 
employment. 

Thereupon, to further maintain the issues on its part joined, the 
defendant read to the jury the deposition of Edward W. Hyde, Jr., 
taken in the City of Chicago, Illinois, who after being first duly 
sworn testified on direct examination as follows: 
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Witness was a member of the firm of Ilyde & Baxter and knows 
both the plaintiff and defendant in this easej knows both members of 
the firm of E. A. Campbell & Company. In October, 1922, Hyde <fc 
Baxter owed the defendant a considerable amount of money and 
had to have more money to go ahead with their work. In that 
month witness furnished a financial statement to the defendant for 
the purpose of procuring from the defendant further loans. Upon 
receiving this statement the defendant advised witness that they 
would have to have the statement verified by some one besides witness. 
Witness thinks this was about the 19th of October. After de- 

61 fendant told witness thev would have to have the statement 
verified, they ealled him in to the bank and had a talk with 

Mr. Drurv, Mr. Gould and Mr. Ferguson. Witness is not sure that 
Campbell was there until after bis talk with these gentlemen or not. 
Tie did not know what Campbell’s business was until after the talk 
at which Mr. Drury again told him that the statement he bad filed 
would have to be verified. lie told him that was satisfactory, and he 
asked if be had anv preference as to who should verify the statement. 
to which witness replied that he had no preference whatever. He 
then suggested that he knew a firm that bad just been doing some 
work for the bank and named the plaintiffs. He asked me if they 
would be satisfactory to me. 1 replied I had no preference and if 
thev were satisfactory to him thev would be satisfactorv to me. At 

«/ C' %■ 

the end of this meeting I was introduced to Mr. Campbell again and 
told that he was the accountant who had been mentioned in the meet¬ 
ing. I told Campbell it would be all right if he would undertake this 
work, and he said all right. This meeting was held shortly before 
noon, and Campbell came down to my office about one o'clock. I told 
him just how we were fixed, and that it was important that this state¬ 
ment be verified quickly so that the bank would be satisfied and would 
let us have additional money. I also told him that we would have 
to have the money immediately if it was to do any good, and l 
wanted him to go ahead and do it immediately. There was nothing 
said as to any outside price on the bill. He told me he could get a 
sufficient verification to satisfy the bank in a week or ten days and 
told me that he figured his services around $50.00 a day personally, 
services of what he called his senior accounts at $30.00 a day, and 
services of what he called the junior accountants at $20.00 a day. He 
said that covered the men’s time and the office overhead. He started 
to work with two men on that day. Witness does not know exactIv 
how long plaintiff was working on the job, but be strung if out a long 
time. To the length of time being taken. Mr. Baxter com- 

62 plained after Campbell had run up a bill of $3,500.00. Baxter 
then told Campbell be was through paying. Campbell ren¬ 
dered Hyde & Baxter bills right along. I was the first to object. I 
was out of town and wrote to Baxter 1 could see no justification what¬ 
ever for his stringing out his bill so long. Baxter wrote that he felt 
the same wav about it ; that it was absurd but that he could do noth- 
ing about it; that we could not go on without having some money 
and they were practically in this man’s hands. He wrote that he 
had objected and told Mr. Campbell to wind it up and get somewhere 
with it. Campbell at no time mentioned that his charges were to be 
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paid by the Merchants Bank & Trust Company, but be always told 
us it was up to us, and even after we told him that $3,500.00 was 
our limit he said “You have got to pay for it as long as we work on 
it.” There was no understanding between Hyde & Baxter and the 
l ank that the bank was to pay the plaintiffs bill. Their understand¬ 
ing with the bank was that Hyde & Baxter was to pay Campbell. 

On cross-examination witness testified as follows: 

Witness had known Campbell very slightly before he met him in 
the bank, but not in a business way, and he first met him in con¬ 
nection with the negotiations of Hyde & Baxter with the bank in 
their banking house. He was introduced to me by the president of 
the bank. He learned then for the first time that the plaintiff was an 
accountant, and the only reason they were permitted to examine 
Hvde & Baxter’s books was that they were the people chosen by the 
bank and because the bank wanted the books audited bv some account¬ 
ant and they recommended the plaintiff. Mr. Campbell was present 
at the first interview at the bank with reference to the subject matter 
of the audit. Witness supposed he was there at Mr. Gould’s request, 
but he does not know. He knows it was not at his request or the re¬ 
quest of a member of his firm. Witness had already furnished a 
financial statement, but the bank said the statement must be verified 
bv an accountant before thev would make a loan, and thev further 
said that the plaintiff would be satisfactory. 

63 Thereupon, to further maintain the issues on their part 
joined, the plaintiffs offered in rebuttal the testimony of 

Edward A. Campbell, who had previously been sworn, as follows: 

Witness denied that he had ever asked for or offered to take any 
notes of Hyde & Baxter in payment of his services. He also denied 
that he had sought a loan at the Merchants Bank <fc Trust Company 
to be secured by an assignment of his bill against Hyde & Baxter. 
He did seek a loan at the Merchants Bank & Trust Company on two 
occasions, for which he offered the note of the plaintiff to be endorsed 
by Mrs. Hearn and secured by a bond of the F. H. Smith Company 
and the complete assignment of all accounts receivable coming due 
the plaintiffs. The same offer was made in January. 

Thereupon the plaintiff requested the Court to grant the following 
instructions: 

1. “The Court instructs the jury that if they believe from the evi¬ 
dence in the case, that the plaintiffs rendered the services here sued for 
to the defendant, and that under all the circumstances of the ease the 
services were of such character as to lead to a reasonable belief that it 
was the understanding of the plaintiffs and the defendant that 
Pecuniary compensation should be made for them by the defendant, 
then the jury may find an implied promise of the defendant to pay 
for such services and should they so find, then the plaintiff's are 
entitled to recover and their verdict should be for the plaintiffs/’ 

64 Said instruction was bv the Court refused. 

2. “The plaintiffs pray the Court to instruct the jury that if they 
find from the evidence that on or about the 19th day of October, 1922, 
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the defendant requested the plaintiffs to audit the hooks of Edward 
W. Hyde, Jr., William II. Baxter and Catherine E. Ilyde, co-partners, 
trading as Hyde & Baxter, and further find that said plaintiffs did 
perform said audit and did at the instance and request of said de¬ 
fendant perform other services as set forth in the evidence, then the 
law implies a promise on the part of the defendant, to pay the plain¬ 
tiffs the reasonable value of said services, unless they further find 
from the evidence that an express contract existed between the plain¬ 
tiffs and the defendant and the said Ilvde & Baxter, whereby the said 
Hyde & Baxter was to pay the plaintiffs for the services so rendered 
and the defendant was to be relieved of anv liability therefor, ami 
that the burden of proof is upon the defendant to establish the 
existence of such express contract? 

Said instruction was bv the Court refused. 

3. “The plaintiffs pray the Court to instruct the jury that one is 
not relieved of liability for payment for services rendered by another 
pursuant to an express employment by making an agreement with a 
third party (also deriving benefit from said services) that said third 
party should pay all compensation for the said services unless it is 
found from the evidence in the case that the person employed assented 
to such arrangement and agreed to look only to such third party for 
his compensation.*’ 

Said instruction was by the Court refused except as charged. 

4. “The Court instructs the jury that if they find for the plaintiffs 
in this action, then they are entitled to recover such sum of money 
as the jury shall find from the evidence shall represent the value of 
the services rendered by them to the defendant and that in arriving 
at the value of their sendees the actual value thereof shall be de¬ 
termined from the evidence without reference to the benefit or 
advantage actually derived therefrom by the defendant.” 

Said instruction was by the Court granted. 

G5 Therefore, the defendant requested the Court to grant the 

following instructions: 

1. “The Court instructs the jury that upon the whole evidence 
their verdict should be for the defendant.” 

Said instruction was by the Court refused, to which ruling the 
defendant duly excepted. 

2. “The Court instructs the jury that they shall disregard all the 
evidence in this case in reference to the existence of a custom among 
accountants as to the sending of reports and bills to a person from 
whom payment is not expected, unless you also find that the exist¬ 
ence of such custom was known by the defendant.” 

Said instruction was by the Court refused, to which ruling the 
defendant duly excepted. 
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3. “The Court instructs the jury that although they find that the 
plaintiff was requested by the defendant to make an audit of the 
books of Hyde <fe Baxter, yet if they should find that it was under¬ 
stood at the time between the plaintiff and Hyde & Baxter that Hyde 
& Baxter should pay for the plaintiff’s services, then your verdict 
must be for the defendant.” 

Said instruction was by the Court granted. 

4. “The Court instructs the jury that if you find from all the 
circumstances that the plaintiff audited the books of Hyde & Baxter 
and looked to Hyde & Baxter for payment, your verdict must be 
for the defendant.” 

Said instruction was by the Court refused except as charged, to 
which ruling the defendant duly excepted. 

5. “The Court instructs the jury that the rendering of the bill by 
the plaintiff to Hyde & Baxter was in law an extension of credit to 
Hyde & Baxter, unless explained to be otherwise by strong and con- 
convincing evidence; and if such explanation is not sufficiently 
proven, then your verdict shall be for the defendant.” 

60 Said instruction was by the Court refused, to which ruling 

the defendant duly excepted. 

(>. “The Court instructs the jury that in order for a custom of 
accountants to have any effect in this case, it must be shown that 
the defendant, Merchants Bank & Trust Company, knew of such 
custom or that it was so notorious and not merelv confined to ac- 
countants that the Bank in the ordinarv course of business must be 
presumed to know of such custom.” 

Paid instruction was by the Court refused, to which ruling the 
defendant duly excepted. 

7. “The Court instructs the jury that in order to recover the 
plaintiff must show such facts from which an agreement may be 
fairly deducible between the plaintiff and the defendant that the 
plaintiff should render the services to the defendant and that the 
defendant should pay for such services, and the burden of proof is 
upon the plaintiff to show such agreement by a fair preponderance 
of the evidence; and if you find that the minds of the parties did 
not meet on such an agreement, your verdict must be for the de¬ 
fendant, even though you find the services were rendered at the re¬ 
quest of the defendant and inured to its benefit.” 

Said instruction was by the Court granted. 

8. “The Court instructs the jury if they find from the evidence 
that the plaintiff extended any degree of credit whatsoever to Hyde 
& Baxter for the payment of his sendees, then their verdict should 
be for the defendant.” 
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Said instruction was by the Court refused except as charged, to 
which ruling the defendant duly excepted. 

9. “The Court instructs the jury that if they find that the plaintilT 
in rendering the services looked partly to the defendant and partly 
to Hyde <fc Baxter for payment, then their verdict should be for the 
defendant. ” 

Said instruction was by the Court refused, to which ruling the 
defendant duly excepted. 


07 


Thereupon, the Court instructed the jury as follows 


“Gentlemen of the jury, when you come to consider this case, you 
will not have in mind anything that is alleged in the eighth para¬ 
graph of the declaration, which is numbered eleven, nor anytning 
in the paragraph of the declaration which is numbered ten, which, 
as you have just heard it stated, contain, one, the so-called audit, 
and the other the so-called budget, and the plaintiff will claim of 
you under the count in the declaration which is numbered nine for 
the service which he says was rendered by him covering both those 
things as practically one service. 

“If you should read through this ninth count of the declaration 
when vou retire for consideration of the case and should find that 

•j 

some of the things which the plaintiff alleges here that he undertook 
to do, the evidence does not show he did undertake to do, and if 
you should find that he did not do those things, some of them, 
which he says that he did do, you could not find for the plaintiff 
under the ninth count, but you still might find, if you were satis¬ 
fied to do so, on proof for the plaintiff under the count here which 
is numbered six, on the first page, provided you find, as I shall ex¬ 
plain to you in a minute, that there was an employment and there 
was service, although you do not find that there was all the service 
which is specified in this other count, numbered nine. 

“Now, what is the situation here? There is a claim by the plain¬ 
tiff for services which he says that he rendered to the defendant bank 
at the request of the defendant bank, and if he did render services 
at the request of the bank, the bank becomes liable to pay for those 
services if the jury is satisfied of certain other things, which I will 
explain in just a minute, but at first I am only concerned to 
6$ call your attention to the fact that there is here no such con- 
tract as we frequently see, that ‘if you will build this house 
for me 1 will pay you $5,000 or $10,000/ whatever it may be. 
This is one of those cases where sometimes a contract is found to 
exist where one person says to another, ‘T want you to build a house 
for me/ and the other person goes ahead and builds it. Under 
those circumstances, if the proper findings are made by the jury, 
there is what the law says is an implied promise on the part of the 
person making the request to pay to the person of whom the request 

is made and by whom the service is rendered what is the reasonable 
«/ 

value, according to what the jury finds is the reasonable value for 
that which was done in pursuance of that request. 
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“In this case, and I will not undertake, you understand, to do any¬ 
thing except state the substance when I do refer to the testimony, 
the substance of what I understand the testimony to be upon any 
given point, and I hope to be corrected if I am not adequately 
slating it or mis-stating it, the plaintiff in this case case was sum¬ 
moned to the bank by Mr. Gould, or something was said by Mr. 
Gould over the telephone in asking the plaintiff to come, Mr. Gould’s 
testimony as to what he said you have just heard, I do not remember 
that Mr. Campbell’s testimony in regard to that summons to the 
bank was particularly if in any respect different from the testimony 
which Mr. Gould gave, at any rate Mr. Gould says that he telephoned 
Mr. Campbell and said, ‘I want you to come around to the bank/ 
in substance, ‘I have a job for you.’ 

“Mr. Campbell comes to the bank. The testimony is also that 
Mr. Gould had previously spoken to Mr. Drury about Mr. Campbell 
and also that they had had a conversation about the fact that Mr. 
Hyde was seeking to get a further loan, and for that purpose had 
presented a statement to the bank with which the bank was not 
satisfied to act favorably on his request, and that was the thing in 
the conversation to which Mr. Drury testified. They went to the 
bank, and Mr. Campbell testified in substance that ‘Mr. Drury 
69 said to me, we want you to examine the books of Hyde & 
Baxter/ I do not remember just whether he said, ‘We have 
an application for a loan/ or, ‘AVe have have already made loans/ 
or what not, but at any rate he indicated, so Mr. Campbell says, to 
him, Mr. Campbell, that the bank had an interest of some kind in 
the situation as it existed, either a past situation or some situation 
that Mr. Hyde wanted to be credited in the way of a loan—‘We 
want you to examine Hyde <fc Baxter’s book/ so Mr. Campbell said, 
and he said, ‘Mr. Hyde, this is our accountant, whom we want to 
examine the books.’ Thereupon the things happened that did 
happen and the audit was made, at least I take it there is no ques¬ 
tion that the audit was made, and some budget, so-called, was 
prepared, and various other things were done by Mr. Campbell. 

“Now Air. Drurv savs that that was not the conversation, he savs 

«/ 

tHat Mr. Gould had spoken to him about it, and that when Air. 
Campbell came there Air. Hyde was there and all that lie, Air. Drury, 
said, he said to Air. Hyde, which was to the effect, ‘Air. Hyde, this 
is Air. Campbell, who has been recommended by Air. Gould.’ 

“Now, those are two very different conversations, at least very dif¬ 
ferent versions of that conversation. 

“I might say, as I suppose I should have said in the beginning, 
that the burden of proof is on the plaintiff throughout this case 
to esta 1 lish to your satisfaction by a fair preponderance, a fair 
weight of the evidence, that he was employed by the defendant, the 
Alerehants Bank & Trust Co., to do this accounting work. If vou 
are satisfied on all the evidence in the case that that which Air. 
Campbell says was the conversation there, namely, T. Air. Drurv, 
president, or whatever he was, a responsible officer of the bank, 
request you for us and on behalf of this bank, to make the audit 

6—4134a 
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of these books, why then there was such a request as being followed 
by a performance of the service requested, would impose upon the 
bank an obligation to pay. 

70 “But you may not find, according as you believe the wit¬ 
nesses or according as you consider all the evidence in the case, 

vou may not find that was the conversation. You may find that 
the conversation was substantially that which Mr. Drury testified 
to. If you find that, then you should go back and take into con¬ 
sideration what Mr. Gould said to Mr. Campbell when he summoned 
him there, you should take into consideration that which was the 
conversation between Mr. Gould and the jury as to what this audit 
was about, anyhow, and then take into consideration what was said 
there, and then sav, when vou consider that with all the other things 
which I am going to speak to you about in a minuts, say whether 
all the circumstances were such as to satisfy you that upon the fair 
weight of all the evidence in the case that it was intended at that 
time by Mr. Drury on behalf of the bank and Mr. Campbell to make 
a contract by virtue of which Mr. Campbell should be retained bv 
the bank to make this audit for the hank an<l on behalf of the bank 
and not a contract to make the audit for Hyde Baxter, which 
audit the bank might get some incidental benefit from in passing 
upon the question of whether or not it would make additional loans 
to Hyde & Baxter. 

“1 say, you are to consider all the other circumstances in the case, 
and I refer of course to those other circumstances, things that hap¬ 
pened after this conversation. I am not going into them in detail, 
*vou have heard them summed up and you have heard them as the 
facts were testified—the facts presented by each side as they were 
testified to. I say, you are to consider the circumstances. In the 
first place, you have got to find out what the circumstances were be¬ 
cause there is a very marked contradiction in the testimony, for 
instance, about whether or not the bank ever said, Mr. Drury ever 
said, that Mr. Campbell was an employe of the hank, and on the 
other hand Mr. Hyde testified in answer to some questions about de¬ 
mands for payment, if I remember it, which Mr. Campbell, so he 
says, made on him, demands upon Hyde & Baxter, and Mr. Camp¬ 
bell says that was not so. That is for you to say, whether 

71 all of it was so, and if you find the fact to be that Mr. Camp¬ 
bell undertook to collect from Hyde & Baxter, you will give 

that circumstance such weight in making up your minds as to what 
the real contract was as you think it is entitled to. 

“If you think there was this conversation between Mr. Drury 
and Mr. Campbell in which Mr. Drury said. I mean if you find he 
said it, ‘As long as you are the employe of this bank, don’t you 
countersign any more checks without our permission.’ or words to 
that effect, if you think that is the fact in the case, why you arc.* to 
give that fact as much consideration and weight as vo uthink it 
is entitled to. 

“Before 1 mention the next thing that I want to call your at¬ 
tention to, I simply mean by that that the contract was made or 
it was not made on this day when the conversation was had in the 
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bank, and all these other things that I am saying you may take into 
consideration, you do take into consideration, because they are the 
acts of the parties putting their own interpretation upon the situation, 
and you can consider how they acted under the contract, what they 
said and what they did in order to help you determine what it was 
they actually agreed to at the time. I think I make that plain. 
They say that actions speak louder than words. Sometimes that 
which people do, after some sort of an arrangement has been made, 
is very strong proof of what the arrangement was. You know that 
in your everyday observation of business affairs. All these things 
that come after, no one of them in and by itself makes any contract, 
but all together they may help you to determine what contract act¬ 
ually was made upon that day. 

“The other thing that I was going to mention is the question of 
the rendition of these accounts, I mean these reports, and the bill. 
If I remember rightly, all these reports were addressed to Hyde & 
Baxter, likewise the bill was rendered to Hyde & Baxter, in the 
way you heard me explain the other day, it was made out in the 
name of Ilyde & Baxter, I am not talking now about where 
72 it was sent. Of course, that is a circumstance which you 
may consider as enabling you to determine whether the 
plaintiff thought he had any contract with the bank. He says, 
‘Yes, I did send them in that way, and that is the custom among 
accountants to do that.’ Well, we have had testimony here today 
to the effect there is no such custom. You have heard the two 
people testify. I do not know what you are going to believe about 
it, but in the last analysis of it, at any rate, if you believe that Mr. 
Campbell believed that there was such a custom, then you can make 
use of what you think and believe about it in determining with 
what mind it was that he put Hyde & Baxter's name on that bill 
and on those reports instead of putting the Merchants Bank on 
there. You see what he did is only something from which vou can 
infer what was agreed to. 

“On the contrary, when you come to consider what he did, you 
must consider what his intention was in doing it, that is, what was 
in his mind in doing it. If it was in his mind that his contract 
was with Hyde & Baxter and therefore he sent Hyde & Baxter the 
bill, or rendered none to them, that is one thing, but if on the other 
hand there was in his mind that he had a right to depart from what 
I suppose is the ordinary custom, you send the bill to the man that 
owes you the money, if he had in mind there was some custom 
to the contrary, then perhaps you will draw some different in¬ 
ference, or perhaps a weaker inference from the fact that he sent 
that bill as he did. But the custom has nothing to do with bind¬ 
ing Hyde & Baxter or the bank or anybody else, sending a bill to 
one mean and making a claim later against another for the same in¬ 
debtedness, does not fix the liability, on anybody, but simply in¬ 
dicates who you thought was your debtor when you sent the bill, 
that is all. 

“You must understand, of course, gentlemen, that the plaintiff 
here is not claiming upon a promise by the bank to pay that which 
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Hyde Sc Baxter owed. It could not recover if that was what is was 
relying upon, because that would he what the law says is a 

73 promise of one person to pay the debt of another, in order 
that such a promise may be binding it has to be in writing 

under a statute which we have here. What they are claiming upon 
is an original promise, an original employment, let us sav, let us 
leave out the promise, an original employment by the bank to do 
work for the bank. 

“Nor does it make any difference in this case, if it should be the 
fact, that as between Hyde & Baxter and the bank, Hyde & Baxter 
eventually might be liable for this bill, that again is something 
that does not concern this case at all. As between the plaintiff 
and the defendant, the bank might be liable and still have an out¬ 
side agreement with Hyde & Baxter that, ‘If we, the bank, pay, you, 
Hyde & Baxter, will have to pay us.’ That is out. So I—again I 
want to reiterate that it is nothing but a question here whether or 
not this bank employed plaintiffs to do this work, not suggested this 
plaintiff do the work, not requested him to enter into the employ¬ 
ment of Hyde Sc Baxter, but requested the plaintiff to enter into 
the employment of the bank. If you are satisfied that on the whole 
the evidence shows that, why then your verdict should be for the 
plaintiff. 

“If on the other hand the evidence is so balanced in your minds 
that you cannot sav it weighs in favor of one proposition rather 
than the other, or if you are satisfied that on the whole the defend¬ 
ants have made out what they claim is their case, or their version 
of the case, namely, that they did not employ the defendant, or 
they have outweighed the plaintiff’s testimony, then of course your 
verdict should be for the defendant. 

“Assuming that you should find a verdict for the plaintiff, then 
the plaintiff is entitled to be fairly compensated for the services 
which he has rendered, it is not a question of what those services 
are worth to the defendant, because if a man asks me to render serv¬ 
ices for him. and he is not concerned to ask how much thev 

74 are going to be worth if I render them, from his point of view 
it is simply what is the fair value for my services, like a 

lawver, to go back to what I said during the trial. 

“You have had here testimonv. it is agreed, substantially as to 
what time was taken and what work was done. I do not know that 
there was any dispute that as Mr. Campbell said the books were, 
we will sav. in bad condition. He said he had to construct a sol 
of books and get the whole business of Hyde Sc Baxter on paper in 
such shape that anybody could tell what it was. and he says ho*'- 
much time he took on it. he says how much time his employes tooi- 
on it, and he has produced here a witness, who is also a certified 
public account, and he has expressed an onjnion, as an expert, and 
it is a proper thing to do. because you and T. unless we hanpen to 
be accountants, would not know, or at anv rate would be helped by 
advice from another accountant as to what accountants’ service? 
are worth. He gets his knowledge of it from what other people 
charge, what other accountants charge, and what he charges, just as a 
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lawyer, unless a lawyer renders you a bill you probably would not 
have any notion about what a lawyer’s services were worth, probably 
you would if the bill were against yourself, but if against somebody 
else you would not undertake to say, and we get eases here when 
lawyers unfortunately have to sue for their bills, we have other 
lawyers who say, ‘I think those services are worth so and so.’ You 
understand that. You are not bound by the expert’s opinion, it is 
simply advisory to you, and on the final analysis, with the aid of 
that advisory testimony, you may render such verdict, if you find 
one for the plaintiff, a verdict for such amount as you believe will 
fairly compensate him for his services. 

“Mr. Ellis: If your Honor please, during the discussion you said 
you would charge a certain way, and asked me to call your atten¬ 
tion to it if you did not. 

“The Court: Yes, what was that? 

“Mr. Ellis: I am not real sure about it, but I think I called 
75 your Honor’s attention to this charge, one of the charges 
granted I think fairly embodies the question your Honor 
said you would charge. 

“The Court: I think I covered it, but I will make it more specific. 
Of course, gentlemen, you will understand that if the understanding 
at the time of the employment of Mr. Campbell was that Hyde 
Baxter should pay for the services, if that was the understanding 
at that time, of course the defendant- 

“Mr. Ellis: That is what I had in mind. 

“The Court : I am referring now to the time of the employment, if 
that was the understanding at the time of the employment, and 
it is for you to say what it was from the circumstances, then there 
is no liability on the part of the defendant bank. 

“Mr. Ferguson: May I suggest to your Honor that you might 
mention to the jury about the possible interest of witnesses in weigh¬ 
ing their testimony? 

“The Court: Yes, of course. It is sometimes said, gentlemen, 
that witnesses are not counted, they are weighed. It is for you to 
weigh the testimony of the witnesses. You will observe their de¬ 
meanor on the witness stand and consider their interest, such interest 
as you think they may have in the matter, and determine what credi¬ 
bility to attach to their testimony according as you think that in¬ 
fluence may or may not, or that interest may or may not have in¬ 
fluenced them. In other words, gentlemen of the jury, in that jury 
box, you are just human beings, as you are outside of the court, 
and except as to certain things that the law lays down in the way 
of burden of proof, and a few rules, you are simply rational business 
people, rationalizing about certain facts which you find to be true 
and drawing inferences from them, just as you do out in the street 
when you are acting in your own business.” 
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76 Exhibit No. 2. 

New York. Washington, D. C. 

E. A. Campbell & Company, 

Public Accountants, 

The Edmonds Building, 

911 15th Street N. W., Washington, D. C. 

Washington, D. C., Nov. IS, 1922. 

Messrs. E. W. Hyde, Jr., W. II. Baxter, and Mrs. Catherine E. Ilyde, 
Copartners Hyde and Baxter, Washington, D. C. 

Dear Sirs and Madam : 

Pursuant to engagement, we have made an examination of the 
records of the co-partnership conducted by you, for the purpose of 
verifying your assets and liabilities, as of November 10, 1922, and 
ascertaining other financial data, and submit herewith thirteen pages 
of comments and the following described exhibits and schedules: 

Exhibit 

“A” Balance Sheet, November 10, 1922. 

Schedule: 

#1—Equipment, November 10, 1922. 

2— Notes Payable, November 10, 1922. 

3— Accounts Payable, November 10, 1922. 
“B” Summary of Uncompleted Contracts, November 10, 1922. 
“C” Synopsis of Contracts, November 10, 1922. 

“D” Summary of Budget, November 10, 1922, to January 31, 
1923, both dates inclusive. 

Schedule: 

#1—Accounts Payable as of November 10, 
1922, to be paid November 25, 1922, 

77 (Budget). 

2— Accounts Payable as of November 10, 

1922, to be paid December 15, 1922, 
(Budget). 

3— Accounts Payable as of November 10, 

1922, to be paid December 31, 1922 
(Budget). 

4— Accounts Payable as of November 10. 

1922, to be paid January 31, 1923 
(Budget). 

Yours very trulv, 

E. A. CAMPBELL & COMPANY. 
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P. S.—At the hour of delivery of this report, twelve noon, Novem¬ 
ber 21,1922, it has come to our attention that the Firm has additional 
liability (of which their Washington Office had no knowledge) evi¬ 
denced by confirmations of creditors as follows: 


Accounts Payable. $858.91 

Note Payable . 869.00 


The note is one payable to C. G. Armstrong, dated October 20, 
1922 and due November 19, 1922, (past due), and is presumably an 
offset to the amount as shown by us as due under Accounts Payable, 
Exh. “A”, Sch. #3. 

E. A. CAMPBELL & COMPANY. 

E. A. CAMPBELL. 


78 Summary of Comments upon Details of Report. 


Plant property, $129,241.00. 

Describing methods arriving at inventory, book values. 

Quarry real estate, $20,000.00. 

Description and location. 

Verification of deed. 

$800.00 original cost of property. Valuation based on engineer’s 
appraisal of yardage. 

Contract equipment, $106,241.00. This item detailed in schedule 
No. 1. 

Method of arriving at depreciation, etc. 

Live stock, $1,500.00. 

Description and location. 

Furniture and Fixtures, Washington, D. C., $1,500.00. 

Investment in contracts, $84,165.46. This item includes uncom¬ 
pleted contracts, $45,926.07. An explanation of this amount is ar¬ 
rived at from inquiries made of various sources necessitated by Hyde 
& Baxter keeping no records. 

Discussion and itemization—unexpired insurance premium, $5,- 
578.16. 

Current Assets. 


Discussion—cash on deposit, $2,072.25. 

Discussion and list of depositories—cash in hand $3,559.76. 
Discussion and location—marketable securities $2,600.00. 
Discussion notes receivable $550.00. 

Discussion—accounts receivable, municipalities $27,813.81. 
Discussion and detail of compilation accounts receivable, $2,383.11. 
Discussion and itemization—current liabilities $151,372.04. 


Notes payable—$88,940.21. 

Discussion—accounts payable $61,854.88. 

Discussion and method of accrued interest payable—$576.95. 
Discussion and allowance on notes only—due sub contractors, 
$7,182.00. 

Discussion and analysis—partners capital account $93,281.35. 
Discussion, explanation of proposed budget purposes, etc. 
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Unexpired Insurance Premiums on Contractor’s 

Konds . 5,578.16 
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80 Summary of Schedules Accompanying Balance Sheet. 

Schedule 1, pages 1, 2, 3, 4. 5, 0, and 7.—This schedule gives 
schedule of equipment of Hyde & Baxter as of November 10, 1922, 
itemized giving location, unit book value, depreciation, applicable, 
with remarks and date of purchase whether ascertainable and whether 
hypothecated or not. 

Schedule 2, pages 1 and 2, being schedule of notes payable as of 
November 10, 1922, giving date, payee, maturity, amount and re¬ 
marks, giving security if any. 

Schedule 2. pages 1 to 5, being schedule of accounts payable as of 
November 10, 1922, giving payee, amount, date of charge. 

81 Exhibit B of Report .—Summary of uncompleted contracts 
November 10, 1922. making allocation of costs, labor, super¬ 
vision, sub contractor services, travelling expenses, cost of contract 
prior to existing records, insurance, field office expense, promissory 
materials, supplies, repairs to equipment and provision for deprecia¬ 
tion of equipment of each of contracts as follows: Project No. 245, 
North Carolina, Project No. 130, Virginia; Project No. 782, North 
Carolina; Pee Dee River Bridge, South Carolina; Bull Frog River 
Bridge, Florida, and totals. Also amounts received or due from 
municipality or state in accordance with engineer’s estimates of work 
completed, with net cost, and including explanatory note, with the 
next cost in excess of the amount received in payment therefor hav¬ 
ing been carried to partner’s capital account in the general balance 
sheet, with the exception of Project No. 130. Virginia. 

Exhibit C of Report .—Giving financial and statistical data on each 
of the five contract projects, including cost, allocated to each on pre¬ 
liminary work and materials. Regular contract work and extras. 
Data on complete to November 10, 1922, itemizing preliminary 
work and materials; regular contract work extras; approximated 
balance preliminary work and materials; regular contract work ex¬ 
tras. 

Exhibit D of Report .—Summary of budget November 10, 1922, 
to January 31, 1923, giving estimated receipts, daily weekly or other 
disbursements, new notes to be negotiated and necessary amount of 
cash to be advanced should the operation of the budget plan be 
adopted. 

Exhibit D Schedule 1 of Report .—Schedule of accounts payable, 
as of November 10, 1922, to be paid November 25, 1922, under 
budget, pages 1 and 2. 

Schedule 2 .—Schedule of accounts payable as of November 10, 
1922, to be paid December 15, 1922, under budget. 

Schedule 3 .—Schedule of accounts payable as of November 10, 
1922. to be paid December 31, 1922, under budget. 

Schedule 4 -—Schedule of accounts payable as of November 10, 
1922, to be paid on January 31, 1923, under budget. 
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82 " Exhibit No. 8. 

New York. Washington, D. C. 

E. A. Campbell & Company, 

Public Accountants, 

The Edmonds Building, 

911 15th Street N. W., Washington, D. C. 

November 25, 1922. 


Dear Sir: 

At the suggestion of Messrs. Hyde and Baxter and their bankers, 
we beg to inform you that our report on the audit made of their books 
and records was rendered this week. This report included a Budget 
plan of financial operations for the next sixty days. Under this 
Budget plan the Firm will liquidate all of its liabilities existing as 
of November 10, 1922, on or before January 31, 1923. 

As this plan will place the firm on a much firmer and more sub¬ 
stantial financial basis for future transactions, the bankers ask your 
co-operation in acquies-ing to the following: 

Your account at November 10, 1922, confirmed to us, was . 

In accordance with the above it is planned to pay same—Cash, 
$—, on-, 192-; note, $—, due-, 192-. 

Thanking you in advance for an immediate reply, signifying your 
acceptance, we are, 

Yours very trulv, 

E. A. CAMPBELL & COMPANY. 

83 The foregoing is the substance of all the evidence, and the 

foregoing exceptions were each duly noted and allowed by 
the Court at the trial hereof, and before the jury retired to consider 
their verdict; and because the matters and things herein set forth con¬ 
stitute the substance of all the testimony and proceedings in this case 
proper to be considered in connection with the exceptions reserved as 
aforesaid, the defendant desires to have the same made a part of the 
record herein in order that this case may be reviewed on appeal ac¬ 
cordingly asked the Court to sign and seal this its bill of exceptions 
and make the same a part of the record for the purpose aforesaid, 
which is accordingly done, now for then this 7th day of March 1924. 

WALTER I. McCOY, 

0. K. Justice. 

L. Q. C. LAMAR, 

Attorneys for Plaintiffs. 

0. K. 

ELLIS, HARRISON, FERGUSON & ELLIS, 

Attorneys for Defendant. 
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84 [Endorsed:] Law. No. 67435. Edward A. Campbell et al. 

vs. Merchants Bank and Trust Co., loth & H Sts. N. W. Bill 
of Exceptions. Ellis, Harrison, Ferguson & Ellis, Southern Bldg. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4134. Merchants Bank & Trust Co., appellant, vs. Edward A. Camp¬ 
bell et al. Court of Appeals, District of Columbia. Filed Mar. 24, 
1924. Henry W. Hodges, clerk. 
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